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LIST OF REVISIONS TO INDOT’S REAL
ESTATE MANUAL (AUGUST 2018):

Revision No. 1 (May 2019) — Removed letting date from three Certification Letters
(Certification Clear, Certification with Exceptions, and Certification — No Additional R/'W
Needed). Added language required by federal regulation to Certification with Exceptions
Letter. Also changed language in Chapter 25 [Property Management Procedures —
Clearing the Right of Way — Certifying the Right of Way Clear — INDOT Procedure] to
clarify that certification letters are due to the Contracts Section by the ready for contracts
(RFC) date.

Revision No. 2 (March 2020) — Added electronic signature policies to Chapter 1; added
electronic signature, electronic notary, and remote notarization policies and procedures to
Chapter 10.

Revision No. 3 (June 2020) — Corrections to appraising vs. valuation services added; in
Chapter 1, updated INDOT Mission Statement, updated early acquisition options; in
Chapter 2, added Value Analysis qualifications, updated requirements for Notice to Owner
letters, updated Waiver Valuation policies; in Chapter 5, added temporary easement
information to life estate section; updated policy for dealing with utility easements; in
Chapter 6, modified Action Item Form — Excess Land expectations; updated environmental
information; in Chapter 16, updated administrative settlement policies; in Chapter 9,
updated environmental information; in Chapter 14, added relocation agent qualifications;

Revision No. 4 (August 2021) - Page 75: Removed § 8 from the definition of “Fair Market Value” as
it contradicts directions provided elsewhere and appears to be contrary to state and federal law.
Page 78: Added more requirements to our “sketch” expectations from appraisers. Added the
following sentence to 19a on page 79 to clean up inference. “Complicated Cost to Cure items are
not appropriate for waiver valuations or value finding reports and will thus require a short or long
form appraisal.” Page 80: Eliminated the “cap” on the amount for value finding reports so that the
report focuses only on whether the appraising issue is “uncomplicated” Page 87: Added a
bookmark to our Policies for Off-Premise Outdoor Advertising Signs (OAS) guide to update our
Appraising policies for outdoor advertising signs to reference the requirements of a State law
passed a couple of years ago, Ind. Code § 8-23-20-25.6, and Indiana’s trade fixture law that makes
some signs “personal property” and eligible for relocation benefits. Page 135: Added a bookmark to
our Policies for Off-Premise Outdoor Advertising Signs (OAS) guide to update our Buying
procedures for outdoor advertising signs. Page 139, updated the “leases” section to correct/update
the discussion of trade fixtures. Page 320: Updated “decent, safe, and sanitary” requirements for
those with a disability (ADA Update) Page 341: added a reference to outdoor advertising signs not
being eligible for business reestablishment per 49 C.F.R. § 24.2(a)(24) Page 346: Added a bookmark
to our Policies for Off-Premise Outdoor Advertising Signs (OAS) guide to update outdoor
advertising signs’ relocation benefit rights, to mirror the federal regulations, to describe permitting
requirements, and add directions to agents about notices that need to be given to sign owners.
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INDOT’S MISSION, VISION, AND CORE VALUES

INDOT Vision

Be a leading innovator in
transportation, with an
exceptional workforee, that
is driven by connecting
Hoosiers with the warld

INDOT Mission «
Collaboratively plan, build, and
maintain safe and innovative
transportation infrastructure that
enhances quality of life,
drives economic groath,
and accommodates new
modes of transport

\NDOT MjSSfGﬂ

Empower our people to share
information and seek input from
partners to achieve goals

Value the individual skills, experience,
diversity and contributions of fellow
employees

Focus on new, practical ideas and
technology to continuously serve our
customers better and more efficiently

Take responsibility for actions and
decisions to encourage a culture of
ownership and pride

NextlLevel
INDIANA
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INTRODUCTION
PURPOSE

The purpose of this manual is to ensure that the program is administered in compliance with
applicable Federal and State requirements in an equitable and uniform manner to all owners and
displaced persons. This is required by the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (Public Law 91-646), as amended (Uniform Act), the regulation
titled Uniform Relocation Assistance and Real Property Acquisition for Federal and Federally
Assisted Programs (49 CFR Part 24). The following fundamental principles must be applied:

1.To ensure that owners of real property to be acquired for Federal and federally-assisted
projects are treated fairly and consistently, to encourage and expedite acquisition by
agreements with such owners, to minimize litigation and relieve congestion in the courts,
and to promote public confidence in Federal and federally-assisted land acquisition
programs;

2.To ensure that persons displaced as a direct result of Federal or federally-assisted projects
are treated fairly, consistently, and equitably so that such displaced persons will not suffer
disproportionate injuries as a result of projects designed for the benefit of the public as a
whole; and

3.To ensure that Agencies implement these regulations in a manner that is cost effective.

This manual is to be used not only by INDOT, but in addition, any Local Public Agency (“LPA™)
carrying out a project funded by a grant under title 23 of the United States Code. This manual will
explain the required procedures and use of the forms, however, a basic knowledge of real estate
law, title, appraisal methodology and plan reading skills are prerequisite skills expected of the
Appraiser and Right of Way Agent. This manual is intended to act as both a training manual to be
used in conjunction with an intensive training program and as a technical reference guide for the
working Appraiser and Right of Way Agent. It is NOT to be considered an encyclopedia to the
Right of Way process that will provide all the necessary skills simply by reading it. The format is
arranged to address issues in the same order in which they occur throughout the Right of Way
process. The Table of Contents and Index can be used to locate specific milestones and topics in
the acquisition process. Many forms are now available online; those that are shown in that section’s
Appendix will be noted. A Glossary is also included to assist with terms used throughout the
manual.

CONFLICT OF INTEREST

Accountability to the public is focused upon by many people outside the department. The Right of
Way Agent and Appraiser must constantly be alert to the smallest perception that his or her
activities could be questioned by the general public. Accountability starts with the individual Right
of Way Agent or Appraiser and how they perform their job. When dealing with the public, honest
and appropriate business practices are very important. Although the department is not operating
for a profit, it is responsible for a very large amount of tax payers’ dollars. Any time there is money
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involved, there is the possibility of fraud, waste, abuse, or mismanagement of those funds. The
Right of Way Agent must be constantly aware of the penalties of conflict of interest laws and
procedures. The policy of the department follows the laws of the State and the regulations of the
Federal Highway Administration. Indiana Code Section 35-44-1-3 states:

A public servant who knowingly or intentionally (1) has pecuniary interest in, or (2)
derives profit from; a contract or purchase connected with an action by the
governmental entity served by the public servant commits conflict of interest, a Class D

felony.

Federal Highway Administration Regulations, 23 CFR Sec. 1.33 states:

No official or employee of a State or any other governmental instrumentality who is
authorized in his official capacity to negotiate, make, accept or approve, or to take part
in negotiating, making accepting or approving any contract or subcontract in
connection with a project shall have, directly or indirectly, any financial or other
personal interest in any such contract or subcontract. No engineer, attorney,
appraiser, inspector or other person performing services for a State or government
instrumentality in connection with a project shall have, directly or indirectly, a
financial or other personal interest, other than his employment or retention by a State
or other governmental instrumentality, in any contract or subcontract in connection
with such project. No officer or employee of such person retained by a State or
governmental instrumentality shall have, directly or indirectly, any financial or other
personal interest in any real property acquired for a project unless such interest is
openly disclosed upon the public records of the State highway department and of such
other governmental instrumentality, and such officer, employee or person has not
participated in such acquisition for, or on behalf of the State. It shall be the
responsibility of the State to enforce the requirements of this section.

AN OVERVIEW OF THE PROCESS

INDOT acquires properties under the authority granted in Indiana Code (IC) 8-23-2-6 which
provides for the department to "Acquire by purchase, gift, or condemnation. . ." IC 8-23-18-1
also extends INDOT's authority to acquire other governmental entities' properties. IC 8-23-7-2
authorizes INDOT to acquire properties for more specific purposes relating to highway
construction. IC 8-23-8-3 authorizes INDOT to acquire land and rights for limited access
highways. IC 8-23-20-20 provides for the acquisition of junkyards which cannot be adequately
screened from highways.

IC 8-23-2-6 Powers of department

(a) The department, through the commissioner or the commissioner's designee, may do
the following:

(1) Acquire by purchase, gift, or condemnation, sell, abandon, own in fee or a lesser
interest, hold, or lease property in the name of the state, or otherwise dispose of or
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encumber property to carry out its responsibilities.
(6) Perform all functions pertaining to the acquisition of property for transportation
purposes, including the compromise of any claims for compensation.

The basic steps involved in an eminent domain acquisition by an Agency (INDOT or a Local
Public Agency) include:

1.

An Appraisal Problem Analysis, Appraisal, Review Appraisal, and possible Desk
Review of the area to be acquired.

If applicable, the Relocation process begins at the Appraisal stage.

A written offer with description of the area to be acquired. The required verbiage of the
offer letter is prescribed in IC 32-24-1-5.

The Right of Way Agent attempts to resolve any valid problems or concerns the owner
may have.

The owner accepts or rejects the offer within a 30-day period.

If accepted, the Right of Way Agent prepares the necessary instruments, obtains the
signatures, clears all liens and submits the parcel for review and approval.

Payment is made within 90 days of both the execution of the conveyance document and
the Office of the Attorney General reviewing the transaction to confirm that the State is
obtaining clear title; the Agency takes possession and the deed is recorded after
payment is made.

If rejected, the parcel is forwarded to the Office of the Attorney General (or Local Public
Agency) who files suit in the county of the project. The court will hear objections and
issue an order of appropriation which authorizes the Agency to acquire the property
through eminent domain. The court appoints appraisers who will return a report of value.
The Agency posts the court appraisers award with the county clerk and has rights of
possession. The owner or the Agency can file an exception to the court's appraisal and
proceed to a jury trial which will establish the final value of the acquisition. The owner
must return the amount withdrawn which is in excess of the jury's award (if any).

IC 32-24-1-5 states that a suit cannot be filed before 30 days after the offer is made. An
exception to this rule is if the owner signs documentation that they are rejecting the offer prior to
the 30 days. The Agency will pay up to $25,000 of the owner’s attorney fees if the final award
exceeds the Agency’s final offer. The Agency pays the court costs which include court appraisal

fees.
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PRE-APPROVED BUYING RELOCATION & APPRAISING AGENTS

All procedures and policies stated within this Federal Highway Administration-approved Real
Estate Division Manual and within Federal and State guidelines must be followed by:

1. Personnel of the Indiana Department of Transportation (INDOT) and fee contractors hired
by INDOT or hired by private firms hired by INDOT that will be providing Right of Way
services. Contractors providing services under series 12 work-types must be pre-
approved and on INDOT’s list of pre-approved Right of Way Agents.

2. Any political subdivision (Local Public Agency -LPA) must comply with INDOT’s policy
and procedures for Right of Way services where the project has any Federal and/or State
participation in any phase of the project costs including design, acquisition, relocation
and/or construction.

a LPA staff providing Right of Way services must be pre-approved by INDOT prior
to performing any Right of Way services when the project has any Federal and/or State
participation in any phase of the project costs including design, acquisition, relocation
and/or construction.

b. The LPA may only utilize fee contractors who are pre-approved by INDOT to
provide Right of Way services when the project has any Federal and/or State
participation in any phase of the project costs including design, acquisition, relocation
and/or construction.

c. Attorneys performing buying services are exempt from the pre-approval requirements
stated in (a) and (b) above, but are still required to follow the procedures and policies
stated within this manual and within Federal and State guidelines.

COORDINATION OF EFFORTS

Right of Way activities shall be coordinated with project work and other displacement-causing
activities to ensure that, to the extent feasible, owners and displacees receive consistent treatment
and the duplication of functions is minimized.
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RIGHT OF WAY TOOLS

UNIFORM ACT AND THE FHWA

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (Public
Law 91-646), as amended (Uniform Act), codified in 42 USC § 4601 et al, and the regulation titled
Uniform Relocation Assistance and Real Property Acquisition for Federal and Federally Assisted
Programs (49 CFR Part 24) contain the benefits and protections for persons displaced by highway
projects which are funded with Federal funds at any phase of the project. These documents should
be a first resource for determining policy and procedure.

The Federal Highway Administration (FHWA) is responsible for development, issuance, and
maintenance of the Uniform Act, providing assistance to other Federal agencies, and reporting to
Congress. In addition, the FHWA provides stewardship over the construction, maintenance and
preservation of the Nation’s highways, bridges and tunnels. FHWA also conducts research and
provides technical assistance to state and local agencies in an effort to improve safety, mobility,
and livability, and to encourage innovation.

The main purpose of the Uniform Act is:

1.To ensure that owners of real property to be acquired for Federal and federally-assisted
projects are treated fairly and consistently, to encourage and expedite acquisition by
agreements with such owners, to minimize litigation and relieve congestion in the courts,
and to promote public confidence in Federal and federally-assisted land acquisition
programs;

2.To ensure that persons displaced as a direct result of Federal or federally-assisted projects
are treated fairly, consistently, and equitably so that such displaced persons will not suffer
disproportionate injuries as a result of projects designed for the benefit of the public as a
whole; and

3.To ensure that Agencies implement these regulations in a manner that is cost effective.

FHWA RESOURCES

The FHWA is a resource with training material and tutorials. The National Highway Institute
(NHI) is a division of FHWA. The National Highway Institute works to improve the performance
of the transportation industry through training. To achieve this mission, NHI provides
transportation-related training in several formats including both classroom-based and online
learning as well as free Web-based seminars and asynchronous training materials. This valuable
tool can be found at www.nhi.thwa.dot.gov

The following resources can be accessed through the FHWA website:

www.thwa.dot.gov/real estate
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The FHWA Program Development Guide (PDG) is a practical approach to developing a Right
of Way project. The PDG explains the federally-regulated requirements for Federal-aid projects in
an easy-to-read, common-sense format with mini case studies to demonstrate how others have
handled a variety of Right of Way problems.

The FHWA Uniform Act Frequently Asked Questions is invaluable for understanding key
procedures, how to apply the regulations in specific situations, and how to calculate entitlements
with unique variables, among other issues and questions that complicate the Right of Way process.

HISTORY AND REFERENCE

Concern for fair and equitable treatment in acquiring private property for public purposes goes
back to the founding of the United States. The United States Constitution places a high value on
the protection of private property. The United States Constitution expresses this philosophy in the
Fifth Amendment, where “due process” and “just compensation” are required when taking private
property for a “public use.” The 14th Amendment to the Constitution extends to States the
requirement of following due process when they acquire privately owned property. The Indiana
Constitution, in Article I, Section 21, also provides that “[n]o person’s property shall be taken by
law, without just compensation.”

The Uniform Act is contained in Title 42 U.S.C. § 4601-4655. The regulations implementing the
law are contained in Uniform Relocation Assistance and Real Property Acquisition for Federal
and Federally Assisted Programs (49 CFR Part 24) is located in 49 CFR Part 24. Requirements
that could impact a project’s eligibility for federal funding were updated and issued in 2016 and
are located in 23 CFR § 710.

LAND RECORDS SYSTEM (LRS)

The Land Records System, more commonly referred to as LRS, is a web-based parcel tracking
application that is integral to INDOT’s Right of Way acquisitions. LRS is used by Right of Way
Engineering, Appraising, Buying, Relocation, Property Management and LPA projects for data
input, workflow management, timeline tracking, logging owner contact information, and
reporting. It is the responsibility of every person that uses LRS to ensure that all information is
entered accurately and on a timely basis.

In addition to completely filling all information fields in LRS, Right of Way Agents are required
to add notes to the remarks section on a regular basis. During an active phase, remarks must be
entered weekly at minimum. During a less active period such as waiting for a business displacee
to be ready to claim Reestablishment, remarks must be entered monthly at minimum.

Remarks can be used to document information with a digital timestamp. For example:

1. Contacts with owner — dates, letters sent, phone conversation topics, documents
provided

2. Workflow milestones

3. Documenting unusual information or exceptions for future reference
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UNIFORM STANDARDS OF PROFESSIONAL APPRAISAL
PRACTICE (USPAP)

Uniform Standards of Professional Appraisal Practice (USPAP) can be considered the quality
control standards applicable for real property, personal property, intangibles, and business
valuation appraisal analysis and reports in the United States. Since 2006, USPAP has been updated
in a 2 year cycle, which begins on January 1 of even number years. The current version of USPAP
is available at www.appraisalfoundation.org.

RELOCATION ASSEMBLY MANUAL

The Relocation Assembly Manual, formerly titled the Voucher Assembly Manual, began as a
guideline for submitting voucher documentation in order to generate a payment. It has since grown
to also include requirements for submitting documentation for milestone meetings and pre-
approvals. Each page lists all the documents that must be submitted, in order, and gives important
reminders about the requirements that go with them. The checklist is to be attached to the front of
every submission.

The Relocation Assembly Manual is a useful resource for preparing for milestone meetings and
for submission of pre-approvals and vouchers for payments. For instance, the Residential Initial
Meeting page lists every document that must be used for an Initial Meeting with a resident
displacee. The Residential 90-Day Notice Pre-Approval page lists all the documents that should
be prepared and pre-approved by INDOT Central Office before issuing a 90-Day Notice, and
shows important requirements that must be met. The Business Professional Mover page shows
everything that must be submitted along with the signed voucher that will generate a payment for
the move, and lists specific requirements that must be met in order to have the voucher approved.

Right of Way Agents that are in the probation period of their pre-qualification process should
submit all assemblies for pre-approval prior to meeting with the displacee to ensure that they have
complied with Federal and INDOT requirements. Once a Right of Way Agent is notified that he
or she is out of the probation period, pre-approval is required only for certain situations as specified
in the Residential, Commercial, Landlord, and PPMO Relocation chapters.

The Relocation Assembly Manual is available online at the Real Estate Resources page under
Relocation Forms and Other Information.

APPROVED FORMS AND DEEDS

All Right of Way projects that involve even one dollar of Federal funding at any phase of the
project, whether they are sponsored by INDOT directly or by a Local Public Agency, require the
use of approved forms and deeds. The most current version of the Relocation and Buying forms
and deeds are available online at the Real Estate Resources page. As these forms are legal in nature,
no changes should be made without approval via an INDOT Central Office Manager, who may
need to consult with the Deputy Attorney General’s office.
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Local Public Agencies (LPAs) and their Agents should take care to modify the deeds and forms
only to remove all references to “State of Indiana” and “INDOT” and replace them with the
responsible Agency’s identifying information.

USING UPDATED FORMS

Most forms have been updated to include form fields for ease of use and to protect the verbiage of
the form. Once all the grey form fields are completed, the form can be printed for use. Each form
field that holds information found elsewhere in the paperwork will update all subsequent locations
for that information. For instance, updating the grey fields on the Uniform Offer on the first page
will change those references on that page and the next 3 pages:

The State of Indiana. acting by and through the Indiana Departmentof Transportation is authorized

b la—torob T Tonrpeeperly Or an easement across your property, for certain public purposes.
The Indiana Department of Transportation ipeds YOUR PROPERTY or AN EASEMENT fora public
hig : ; and needs to take the PROPERTY or EASEMENT as described

on the attached legal description.

It is our opinion that the fair market value of €{¢ PROPERTY or EASENIEN; Ie wand-tagequire
from you is $0.00. and, therefore, the Indiana Departmen T offers y the
above described PROPERTY or EASEMENT. You have thirty (30) days from this dat€To accept or
reject this offer. If you accept this offer, you may expect payment in full within ninety (90) days after
signing the documents accepting this offer and executing the deed, grant or easement, and provided

there are no difficulties in clearing liens or other problems with title to the land. Possession will be
required thirty (30) days after you have received your payment in full.

If an LPA requests that the forms be branded differently in the header and/or footers, please
complete all the form fields, then follow the instructions available at www.in.gov/indot/3260.htm,
entitled “Modifying State Forms for LPA Use” to remove INDOT/State of Indiana branding.

Please be sure to “lock™ the form again after modifying the branding so that all form fields will
continue to function properly.

SIGNATURES

For transactional agreements, such as the acceptance of INDOT’s offer or conveyance documents, any
electronic signatures must comply with Indiana law, including Ind. Code 26-2-8. Parties to an
electronic transaction must both agree to conduct the transaction electronically. For electronic
documents that are not transactional, i.e., the document does not create an agreement between the
parties, signatures included in the document do not need to be verifiable through software security
procedures, however, consultants and staff should maintain careful processes to ensure that others are
not using their signature on documents. Please refer to the Securing Section of the Buying Procedures
Chapter for additional information.
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ITAP - REAL ESTATE RESOURCES

ITAP is the INDOT Technical Applications Pathway. This is a password-protected portal to a
variety of online tools such as Capital Project Funding System, (CapWise), Land Record System,
(LRS), Scheduling Project Management System, (SPMS), Professional Services Contracting
System, (PSCS), Electronic Records Management System, (ERMS), ProjectWise, and the Real
Estate Resources page. ITAP can be found at itap.indot.in.gov and requires application and
approval to gain access. The applications available through ITAP require further application and
approval once access to ITAP is obtained.

QUALITY ASSURANCE

49 CFR 24.4 (a) (2),

If a Federal Agency or State Agency provides Federal financial assistance to a
“person” causing displacement, such Federal or State Agency is responsible for
ensuring compliance with the requirements of this part, notwithstanding the person's
contractual obligation to the grantee to comply.

While INDOT is ultimately responsible for ensuring that all Federal and State requirements are
met for State and Local projects if even one dollar is used at any phase of the project, it is also the
responsibility of every individual that is involved in Right of Way. All Right of Way agents,
whether they are INDOT employees, Local Public Agency employees or consultants, must make
an effort to assure the highest quality possible in every step of the process. This can be achieved
through peer review, researching the Uniform Relocation Act, State laws and the INDOT Real
Estate Manual for proper procedure, and consulting with INDOT Central Office Supervisors
and/or Managers.

While problems with compliance can be caused by not following the regulations that are designed
to ensure fair and consistent treatment, some problems actually occur through simple mistakes. A
mathematical or typographical error can lead to major problems. Agents are expected to take steps
to prevent clerical AND procedural errors, and will be evaluated as such.

FILE MANAGEMENT

The Federal Highway Administration requires the following regarding Right of Way acquisition,
property management and relocation records:

23 CFR 710.201(e) and (h)
(e) Record keeping. The acquiring agency shall maintain adequate records of its
acquisition and property management activities.
(1) Acquisition records, including records related to owner or tenant
displacements, and property inventories of improvements acquired shall be in
sufficient detail to demonstrate compliance with this part and 49 CFR part 24.
These records shall be retained at least 3 years from the later of either:
(i) The date the SDOT or other grantee receives Federal reimbursement of
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the final payment made to each owner of a property and to each person
displaced from a property; or
(ii) The date of reimbursement for early acquisitions or credit toward the
State share of a project is approved based on early acquisition activities under
§710.501.
(2) Property management records shall include inventories of real property
interests considered excess to project or program needs, as well as all authorized
ROW use agreements for real property acquired with title 23 funds or
incorporated into a program or project that received title 23 funding.
(h) Assignment of FHWA approval actions to an SDOT. The SDOT and FHWA will
agree in their Stewardship/Oversight Agreement on the scope of property-related
oversight and approvals under this part that will be performed directly by FHWA and
those that FHWA will assign to the SDOT. This assignment provision does not apply
to other grantees of title 23 funds. The content of the most recent
Stewardship/Oversight Agreement shall be reflected in the FHWA-approved SDOT
ROW manual. The agreement, and thus the SDOT ROW manual, will indicate which
Federal-aid projects require submission of materials for FHWA review and
approval. The FHW A retains responsibility for any approval action not expressly
assigned to the SDOT in the Stewardship/Oversight Agreement.

INDOT, Local Public Agencies, and Consultants are required to maintain parcel files with records
of all documents, activities, contacts with displacees and/or their representatives, and invoices of
all services and expenses for the length of time according to the Indiana Commission on Public
Records. Agents should be able to provide documentation within a reasonable timeframe upon
request by INDOT, a Local Public Agency, Federal agents, or their representatives.

All files must be maintained in a manner that protects the confidentiality of all parties involved.
Precaution should be taken when transferring information, whether in printed form or by electronic
means such as a file transfer site, email or fax. Furthermore, when the retention period has ended,
documents that contain personal or sensitive information must be treated with utmost care in their
disposal. This applies to printed documentation as well as electronic records.

LOCAL FIELD OFFICES

The decision to establish a local field office is the responsibility of the acquiring agency and is an
integral part of the relocation planning process. The decision should be made prior to the
acquisition stage of the project and should be based on the anticipated volume of work and the
needs and characteristics of the persons to be displaced. Early opening of an on-site office usually
encourages communication by the project occupants. This is valuable from a public relations
standpoint and facilitates relocation activities on a project.

A local field office should be located at a convenient site that is readily accessible, preferably near
the project and to the persons displaced by the project. If possible, it should be located within
walking distance or be convenient to public transportation. The office hours should be convenient
for project residents and include evening hours if necessary. It is also good policy to employ

INDIANA DEPARTMENT OF TRANSPORTATION - REAL ESTATE DIVISION MANUAL
August 2018 — Revised August 2021


http://www.in.gov/icpr/2766.htm
http://www.in.gov/icpr/2766.htm
http://www.in.gov/icpr/2766.htm
http://www.in.gov/icpr/2766.htm

persons in the local field office who are intimately familiar with the project area and the problems
of its residents. Local personnel can be a tremendous asset to any relocation program.

The following information should be made available in a local relocation office:

1.

2.

10.

Copies of Acquisition and Relocation Brochures.
Project plan sheets illustrating the project and the surrounding area.

Current lists of comparable replacement housing that are for sale and for rent, which are
available without regard to race, color, religion, sex, age or national origin. The listings
must be suitable in price and size to fulfill the needs of the individuals and families being
displaced

Current lists of available business and farm properties for rent or for sale when such
properties are being acquired by the project

Current information regarding security deposits, typical down payment requirements,
mortgage interest rates and terms, and average closing costs for residential property in
the area

Multiple listing services, apartment directory services, neighborhood and metropolitan
newspaper advertisements where available, and various other sources of information
regarding residential dwelling units

Maps indicating the location of schools, parks, playgrounds, shopping areas, places of
major employment, health facilities, public transportation routes and other amenities in
the area

Schedules and cost of public transportation
Copies of local housing codes, ordinances, and local building codes

Consumer education literature on housing, shelter costs, family budgeting, and other
pertinent information useful to displacement

The local field office can be beneficial to the acquiring agency as well as to displaced persons if it
is supplied with qualified personnel. The local office can be a valuable tool in building confidence
in the acquiring agency.

If a local field office is not established, it is still very important that the information listed above
be made available to displaced persons.
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POLICY, PROCEDURES AND REGULATIONS

There are laws, regulations and policies too numerous to mention which govern INDOT's actions.
Federal Regulations, Title 23 CFR Part 710 (Federal Highway Administration Right of Way and
Real Estate); and Title 49 CFR Part 24 (Uniform Relocation Assistance and Real Property
Acquisition for Federal and Federally Assisted Programs) govern INDOT’s acquisitions. This
chapter will cite some of the more common authorities and procedures which may be questioned
or challenged by property owners. The Acquisition Section's policies have been established in the
previous chapters. Other questions regarding design standards and construction practices will
require the Agent seek advice from the appropriate source; i.e. the Project Management Section,
the design consultant, the District construction engineer, the Project Manager or the INDOT
Standard Specification manual.

AUTHORITIES GRANTED INDOT UNDER THE INDIANA CODE

IC 8-23-7-26; the authority to enter upon private property for the purposes of surveying,
investigating, boring, archeological digging, etc. with a 5 day advance written notice.

IC 8-23-7-28; provides for compensation for damages caused by entry onto the property under
IC 8-23-7-26. If an owner complains of damage caused by survey crews, which will not be
compensated in the offer to purchase, the Agent should refer the owner to the district development
engineer. If a damage claim is not satisfactorily resolved, the owner has the right to sue for
damages in the county circuit court.

IC 8-23-7-13,14,15 & 16; sale of excess property. These sections establish the procedures for
disposing of excess land. 1. The land must be declared excess, which will not occur until the project
is completed. 2. INDOT will offer the land to the owner of the property from which the land was
separated at the appraised fair market value. If the acquisition was a total taking and thus no
residual owner, the land may be sold to the public at fair market value of less than

$4,000. 3. If the land is valued at more than $4,000 it must be offered to the public through
advertisement and sold to the highest bidder.

Land improvements which are not retained by the owner may be auctioned by INDOT. If they
do not merit an auction, or time will not allow for an auction, the improvement will become the
property of the demolition contractor who may sell, salvage or demolish it.

IC 8-23-5-1; authority to remove encroachments. Encroachments may be removed by INDOT
after giving a 30 day written notice to the owner. The cost of removal will be billed to the owner.
An exception to this is an aerial overhang which existed prior to August 12, 1963. This
encroachment may be allowed to remain if INDOT determines that it poses no safety hazard.

IC 8-23-6-6; authorizes INDOT to require and issue permits for improvements to be constructed
within the public Right of Way: i.e. driveway approaches, sewer pipe connections, etc. Failure to
obtain a permit prior to construction is a Class C infraction. Please note that the development of a
property, including the construction of a drive access, is the owner’s responsibility. INDOT will
reconnect an existing drive, or construct a new drive to replace an eliminated drive or to provide
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access to a residue which is landlocked due to the taking. If an owner asks for a new drive, the
Agent should explain that the owner must submit a drive permit application to the district permit
engineer.

IC 8-23-7-5 & 6; an owner may not subdivide a property or erect any improvements after receiving
a notice of intent to acquire (an offer letter) without first notifying INDOT of the intended use.
INDOT has 90 days after receiving notice of the intended improvements in which to acquire the
property or commence condemnation proceedings.

IC 8-23-7-10; INDOT will publish a list of the owners names, areas acquired and the price paid.
INDOT chooses to publish the entire list of owners on a project at the completion of the acquisition
phase.

INDOT STANDARD SPECIFICATIONS

The Standards and Specifications can be referenced via: www.in.gov/dot/div/contracts/standards

107.08(e) & 611.05; the contractor will reconstruct private roads and mailboxes as soon as
possible to minimize inconvenience to property owners. During construction the contractor will
remove the mailbox and its stand, offering the owner the opportunity to store it. A temporary
mailbox assembly secured on top of a 55 gallon drum will be installed outside of the construction
area. The contractor is responsible for installing a permanent mailbox assembly, approved by the
U.S. Postal Service and meeting FHWA crash test standards, of comparable size to the mailbox
which was removed.

107.13 ; the contractor is responsible for damage or injury to property resulting from defective
work or materials...

107.14 ; the contractor is not allowed to enter upon private property without the permission of
the owner. The contractor shall erect a temporary fence in temporary easement areas which
contain livestock. The offer to purchase will compensate the owner for erecting permanent fence
once the work is completed. The owner should coordinate the timing of the fence construction
with the project engineer in order to assure that the area is continuously fenced.

107.16; any damage caused by the contractor outside of the Right of Way is a basis for a damage
claim by the owner. The owner should contact the project engineer to file the claim.

104.04; "Temporary approaches to businesses, parking lots, residences, garages, farms, and
crossings and intersections with trails, roads, and streets shall be provided in a safe condition."
The Right of Way Agent should inform the owner that while the temporary access may not be
desirable (i.e. muddy or rutted), INDOT will provide reasonable access at all times, except during
periods of actual drive construction and associated improvements such as drainage pipes.

GENERAL STANDARDS & POLICIES

INDOT will seed the Right of Way in areas considered to be rural or agricultural. Sod will be laid
in areas considered to be residential or commercial.
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Temporary easements will be restored to their original condition. If improvements in the
temporary easement must be moved or replaced the owner will be compensated under the land
acquisition offer.

While it is common knowledge that the sale of property is subject to capital gains income tax, the
Right of Way Agent shall not give any advice or explanation of how the sale will affect the owners'
tax status. Explain that tax status is a complicated field and the owner should review the issue with
the IRS or their accountant.

Indiana Code (IC 25-39-4-6) requires that all abandoned wells be capped. If the project requires
a property with a water well which is not shown on the plans the Right of Way Agent will locate
the well and notify Design to reflect it on the plans. The Agent will note all wells on the Status
Report as a land improvement purchased in order to notify Property Management of the need for

capping.

When purchasing any building or mobile home the Right of Way Agent should explain to the
owner that the transaction is not final until payment is received. Therefore, the owner should
maintain insurance until payment is received AND the building is vacated. Any fire or accident
which would occur prior to payment would cause the property to be reappraised and the owner
would need to seek reimbursement from the insurance company. Losses or liabilities which occur
after payment is made but while the owner still occupies the building must be covered by the
owner’s insurance.

The owner should also be advised to continue to make payments on the mortgage and real
estate taxes during the interim period while a closing is pending.
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EARLY ACQUISITION
ALTERNATIVES UNDER FEDERAL LAW

Federal law requires FHWA to not accept property as a contribution towards a Federal program
or project unless certain federal statutes and regulations were complied with during the acquisition
and relocation process. 42 U.S.C. § 4627.

In addition, the National Environmental Policy Act (“NEPA”) requires federal agencies to assess
the environmental effects of their proposed actions prior to making decisions about projects. Using
the NEPA process, agencies evaluate the environmental and related social and economic effects
of their proposed actions. An acquisition being funded under normal federal funding process
would not proceed beyond the appraising process unless and until the environmental review
process under NEPA has been completed and a decision has been issued. A proposed project has
three possible levels of environmental assessment: Categorical Exclusion (CE), Environmental
Assessment (EA) or Environmental Impact Statement (EIS). Project actions which do not
individually or cumulatively involve significant social, economic, or environmental impacts result
in a CE or EA.

Federal regulations provide for a variety of alternative property acquisition processes if there is a
need to acquire property early, prior to the completion of the environmental review process; these
early acquisition processes, if correctly followed, allow for INDOT or an LPA to maintain
eligibility for future Federal assistance. 23 CFR § 710.501. This section of this manual describes
these alternatives.

OVERVIEW OF THE EARLY ACQUISITION OPTIONS
Certain early acquisition alternatives that can be pursued prior to a NEPA decision include:

(a) State/LPA funded acquisitions without federal credit or reimbursement;
(b) State/LPA funded early acquisitions eligible for future credit; and

(c) State/LPA funded early acquisitions eligible for future reimbursement.

These types of early acquisitions of real property take place without contemporaneous Federal-aid
participation and prior to completion of environmental review under NEPA and are commonly
referred to as “at risk” acquisitions. These acquisitions must comply with the Uniform Act and
must not influence the decision of the environmental review process of the project required under
NEPA. When INDOT or an LPA proceeds with early acquisition using its own money, even
though federal funds are not being used, FHW A must nonetheless make certain that the acquisition
actions do not affect the environmental analysis or review of the project, or bias the FHWA’s
decisions on the project. A State undertaking State-funded early acquisitions is doing so subject to
the risk that the State may purchase Right of Way that is subsequently not used in a federally-
assisted project either because the NEPA process yields a different decision than that which
motivated the State to engage in early acquisition in the first place, or because the FHWA
determines the standards for avoiding bias were not satisfied.
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In addition to the foregoing early acquisition alternatives, a different early acquisition alternative
can be pursued using a standalone transportation project where a separate NEPA decision is
obtained for that standalone project, includes federally funded early acquisitions. This type of
early acquisition is commonly referred to as MAP-21.

Finally, there are a variety of additional alternative advance acquisition options, including:
(a) Protective buying; and

(b) Hardship acquisitions.

A chart with guidance about all of these options is available at FHWA’s website here.

Failure to comply with requirements in 23 CFR § 710.501, 49 CFR § 24, and other federal
regulations during an acquisition could result in a transportation project losing its eligibility to
obtain future Federal assistance.

4(F) PROPERTIES

If proceeding under an early acquisition process, the State or an LPA cannot acquire what is
considered a “4(f) property.” Acquiring a 4(f) property prior to a NEPA decision using an early
acquisition alternative may result in the State or LPA losing its eligibility for Federal assistance
on their proposed transportation project. These types of properties, referred to as 4(f) properties
due to the original location of the statutory provision being located in Section 4(f) of the
Department of Transportation Act (DOT Act) of 1966, include publicly owned park and recreation
areas that are open to the general public, publicly owned wildlife and waterfowl refuges, as well
as public or privately owned historic sites. (The current location of the applicable laws are now
codified in 49 U.S.C. §303 and 23 U.S.C. §138.) The term historic sites includes prehistoric and
historic districts, sites, buildings, structures or objects listed in, or eligible for, the National
Register of Historic Places. This may also include places of traditional religious and cultural
importance to an Indian tribe or Native Hawaiian organization and that meet the National Register
criteria. Sometimes, you may encounter properties that do not fit neatly into one of these
categories. Such properties may belong to one or more of the four basic property categories
identified by the statute, and may or may not be protected by Section 4(f), depending on a variety
of other factors. More information on 4(f) properties can be found at FHWA’s website here.

Although 4(f) properties cannot be acquired using the early acquisition alternatives that use state
or local funds, if appropriate procedures are followed, 4(f) properties can be purchased using the
alternative advance acquisition options of protective buying and hardship acquisitions.

REQUIREMENTS FOR EARLY ACQUISITION ALTERNATIVES

710.501 — Early acquisition.

(a) General. A State agency may initiate acquisition of real property interests for a
proposed transportation project at any time it has the legal authority to do so. The
State agency may undertake Early Acquisition Projects before the completion of the
environmental review process for the proposed transportation project for corridor
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preservation, access management, or other purposes. Subject to the requirements in
this section, State agencies may fund Early Acquisition Project costs entirely with
State funds with no title 23 participation, use State funds initially but seek title 23
credit or reimbursement when the acquired property is incorporated into a
transportation project eligible for Federal surface transportation program funds;
or use the normal Federal-aid project agreement and reimbursement process to
fund an Early Acquisition Project pursuant to paragraph (e) of this section. The
early acquisition of a real property interest under this section shall be carried out
in compliance with all requirements applicable to the acquisition of real property
interests for federally assisted transportation projects.

EARLY ACQUISITIONS WITHOUT FEDERAL CREDIT OR REIMBURSEMENT

INDOT or a LPA can acquire property at its own expense, with no plan to get Federal credits or
reimbursement, and incorporate that property into a transportation project. For that transportation
project to be eligible for future Federal assistance, however, the acquisition has to have complied
with the requirements of 23 CFR § 710.501(c)(1) through (5), which are:

(1) The property was lawfully obtained by INDOT or the LPA;

(2) The property is not a 4(f) property;

(3) Acquisitions and relocations complied with the Uniform Act;

(4) INDOT or the LPA complied with Title VI of the Civil Rights Act; and

(5) FHWA concurs that the early acquisition did not influence the NEPA decision for the
proposed transportation project, including;

a. The need to construct;
b. The consideration of the alternatives; or

c. The selection of design or location.

Failure to comply with these requirements could result the loss of eligibility for federal funds for
the entire transportation project. If INDOT or the LPA wants a project to be eligible for title 23

funding in any phase, title 23 acquisition requirements including compliance with the Uniform
Act must be met.

EARLY ACQUISITIONS ELIGIBLE FOR FUTURE CREDIT
INDOT or an LPA can acquire property at its own expense and later incorporate that property into
a transportation project or program and obtain future credit for the direct eligible costs if the

following requirements of 23 CFR § 710.501(c)(1) through (5) are met:

(1) The property is lawfully obtained by INDOT or the LPA;
(2) The property is not a 4(f) property;
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(3) Acquisitions and relocations comply with the Uniform Act;
(4) INDOT or the LPA complies with Title VI of the Civil Rights Act; and

(5) FHWA concurs that the early acquisition did not influence the NEPA decision for the
proposed transportation project, including;

a. The need to construct;
b. The consideration of the alternatives; or

c. The selection of design or location.

INDOT or the LPA may obtain credit in the amount of the current fair market value or the historic
acquisition costs to acquire; this credit must be applied consistently within the transportation
project subject to 23 U.S.C. § 323(b). Title 23 U.S.C. 323 allows INDOT to credit the non-federal
share of project costs with the fair market value (FMV) of lands donated or lawfully obtained,
and/or donated materials, and services that are incorporated into a specific transportation project.
23 U.S.C. 323(b)(3) states that donations made by a Federal agency are not eligible for credit
toward the project matching share. In addition, 23 CFR 710.507(b) provides that credits are not
available for lands acquired with any form of Federal financial assistance, or for lands already
incorporated and used for transportation purposes.

EARLY ACQUISITIONS ELIGIBLE FOR FUTURE REIMBURSEMENT

For INDOT or an LPA to be able to obtain reimbursement for property acquired at its own expense,
not only will the requirements of § 701.501(c)(1) to (5) have to be met, but in addition, INDOT or
the LPA also have to demonstrate that it has met the following requirements:

(1) The State has a mandatory comprehensive and coordinated land use, environment, and
transportation planning process under State law and the acquisition is certified by the Governor
as consistent with the State plans before the acquisition;

(2) The acquisition is determined in advance by the Governor to be consistent with the State
transportation planning process pursuant to 23 U.S.C. 135;

(3) The alternative for which the real property interest is acquired is selected by the State pursuant
to regulations issued by the Secretary which provide for the consideration of the environmental
impacts of various alternatives;

(4) Before the time that the cost incurred by a State is approved for Federal participation,
environmental compliance pursuant to the National Environmental Policy Act has been
completed for the project for which the real property interest was acquired by the State, and
the acquisition has been approved by the Secretary under this Act, and in compliance with
section 303 of title 49, section 7 of the Endangered Species Act, and all other applicable
environmental laws that shall be identified by the Secretary in regulations; and

(5) Before the time that the cost incurred by a State is approved for Federal participation, the
Secretary has determined that the property acquired in advance of Federal approval or
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authorization did not influence the environmental assessment of the project, the decision
relative to the need to construct the project, or the selection

Reimbursement of acquisition costs will be based on the usual costs to acquire in 23 CFR
§ 710.203(b)(1).

FEDERALLY FUNDED EARLY ACQUISITIONS (STANDALONE PROJECT)

These acquisitions, frequently referred to as MAP-21 acquisitions based on the Moving Ahead for
Progress in the 21st Century Act (P.L. 112-141) (“MAP-21") that was signed into law on July 6,
2012, are federally funded early acquisitions, as opposed to the other early acquisition alternatives
which are state or local funded. For an acquisition to be approved as a MAP-21 acquisition, an
environmental review process must have been completed (usually a CE) prior to the requesting of
federal funds for the acquisition.

When a parcel is identified for early acquisition under MAP-21 rules, it must be acquired without
the threat of condemnation. Even though the threat of eminent domain is not to be used with
these offers, relocation benefits must be provided for any displaced individuals or businesses. If
the early acquisition offer is not accepted within the negotiation period, it will not be processed
for condemnation. Instead, it will be rescinded in writing.

The property owner may receive another offer in the future that will not be considered “early
acquisition.” It is also possible that after the early acquisition offer is rescinded, there will be no
other future offer. If this other future offer is not accepted and an agreement cannot be made on
the acquisition within the negotiation period, INDOT will have the right to file suit to condemn
and appropriate the required acquisition. For federal consideration of funding, the LPA or INDOT
must be able to certify that the following requirements have been met:

e That there is authority to acquire under Indiana law;

e That the acquisition is for a Title 23 eligible transportation project and does not involve
4(f) properties;

e That the acquisition will not cause significant adverse environmental impacts because of
the early acquisition project or from cumulative effects of multiple early acquisition
projects carried out in connection with the transportation project;

e That the acquisition will not limit the choice of reasonable alternatives for the
transportation project or otherwise influence the decision of FHWA on any approval
required of the transportation project;

e That the acquisition will not prevent FHWA from making an impartial decision as to
whether to accept an alternative that is being considered in the environmental review
process for a proposed transportation project;

e That the early acquisition project is consistent with the State transportation planning
process under 23 U.S.C. 135;
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That the acquisition process will comply with other applicable Federal laws;

That the acquisition will be acquired through negotiation, without the threat or use of
condemnation.

That INDOT or the LPA will not reduce or eliminate relocation benefits under the Uniform
Act and Title VI of the Civil Rights Act;

That the early acquisition project is in the applicable Transportation Improvement
Program(s); and

That NEPA for the early acquisition project is complete (including compliance with 23
CFR 710.501(e)(4)) and approved by FHWA.

No developmental activity related to the demolition, site preparation, or construction that is not
necessary to protect health or safety may be undertaken on the acquired property; if developmental
work is needed to protect health or safety, advance FHWA approval is required. Real property
interests acquired must be incorporated into a transportation project within 20 years.

ADVANCE ACQUISITION ALTERNATIVES

23 CFR 710.503 also allows INDOT to seek, prior to approval of the environmental document,
FHWA'’s agreement to reimburse for the advance acquisition of a particular parcel or a limited
number of parcels in order to prevent imminent development and increased costs on the preferred
location (protective buying), or to alleviate hardship to a property owner or owners on the preferred
location (hardship acquisition), provided the following four conditions are met:

L.

The project is included in the currently approved statewide transportation improvement
program (STIP).

INDOT has complied with applicable public involvement requirements in 23 CFR parts
450 (public involvement in the planning process) and 771 (any public involvement,
coordination, and notifications required by the environmental process). The expectation
for adequate public involvement in conjunction with protective buying and hardship
acquisition is that the general public has had reasonable opportunity to be aware of the
project for which the property is to be acquired and that sufficient outreach activities have
been conducted such that scope of the project and range of alternatives and preliminary
alignment locations to be evaluated through the environmental process have been shared
with the public. Public involvement can be accomplished through one or more of the
following activities:

a. Corridor studies.

b. Development of a metropolitan planning organization (MPO) long range
transportation plan.

c. Development of an MPO transportation improvement program (TIP).

INDIANA DEPARTMENT OF TRANSPORTATION - REAL ESTATE DIVISION MANUAL
August 2018 — Revised August 2021



d. Development of a statewide TIP (STIP).

e. Development of a city or county comprehensive plan.

3. A determination has been completed for any property that is subject to the provisions of
23 U.S.C. 138, also known as a Section 4(f) land, e.g. public park and recreation lands;
wildlife and waterfowl refuges; and historic sites. This can be accomplished by one of the
following, as appropriate:

a. Documenting that the property in question does not qualify for protection under
Section 4(f).

b. Providing a Section 4(f) determination in which the concluding statement specifies
that there is no feasible and prudent alternative to the use of the Section 4(f)
property and that the proposed action includes all possible planning to minimize
harm to the Section 4(f) property resulting from such use.

4. Procedures of the Advisory Council on Historic Preservation are completed for properties
that are subject to 16 U.S.C. 470(f), Section 106 historic properties. This can be
accomplished by either of the following, as applicable:

a. Documenting that the property in question does not qualify for protection under Section
106.

b. Providing Section 106 process documents which demonstrate that one of the following
applies to the proposed acquisition and subsequent use of the property in question:

¢ 1o historic properties will be affected,
¢ 1o historic properties will be adversely affected, or

e acquisition and use of the property is consistent with the Section 106 memorandum
of agreement concerning the proposed action.

PROTECTIVE BUYING

INDOT must demonstrate that development of the property is imminent and that such development
would limit future transportation choices. A significant increase in cost may be considered as an
element justifying a protective purchase, but cannot be the sole criteria. Examples of information
to demonstrate that development of the property in question is imminent and could result in the
loss of alternatives include:

a. Development requests, including plat and building permit requests.

b. Analyses demonstrating the cost impact if the property were to be developed beyond its
current use.

The Federal Emergency Management Agency (FEMA) Hazard Mitigation Assistance (HMA)
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acquisition programs including the Hazard Mitigation Grant Program may be available to acquire
properties which have been impacted by flooding. The requirements for FEMA’s acquisition are
found in 44 CFR Part 80. Protective buying can be considered if parcels within the affected flooded
corridor are subject to imminent purchase under the HMPG and HMA programs when purchase
deed restrictions would impede future transportation choices [23 CFR 710.503] Only the FHWA
can approve protective buying, after INDOT has asked FHWA for approval.

HARDSHIP ACQUISITION

INDOT may concur in a request for a hardship acquisition based on a property owner's written
submission that:

a. Supports the hardship acquisition by providing justification, on the basis of health, safety
or financial reasons, that remaining in the property poses an undue hardship compared to
others; and

b. Documents an inability to sell the property because of the impending project, at fair market
value, within a time period that is typical for properties not impacted by the impending
project.

Information and documentation supporting the property owner's request for hardship acquisition
is based on one of the following categories:

1. Health

a. Debilitating illness or injury, ambulatory or other major disability or handicap of a
long-term nature, where present housing facilities are inadequate or cannot be
maintained by the owner, causing an undue hardship compared to others awaiting
project development.

b. Other extraordinary conditions posing a significant threat to the health, safety, and/or
welfare of the owner-occupant or a member of his/her household for whom he/she is
responsible.

c. Acceptable documentation for either health category includes a doctor's statement
clearly stating the medical reason the patient should relocate.

2. Financial

a. Job transfer verified by employer or other source.

b. Pending bankruptcy, mortgage foreclosure, tax sales, etc., including copies of actual
documents.

c. Any documented situation similar in impact to those stated above.
and, documents the inability to sell the property because of impending project, at fair market value,
within a time period typical for similar properties not impacted by the project (a minimum of 3
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months). Acceptable documentation includes the real estate listing agreement with broker's
statement indicating the property is not marketable due to the impending highway project. Also
accepted would be proof of the owner’s attempt to market the property themselves through local
newspaper advertising (minimum of 3 advertisements).

The use of eminent domain is not prohibited on hardship acquisitions but FHWA prefers it to only
be used when it is warranted for both the property owner and the agency. An example of when it
would be warranted would be when INDOT or the LPA cannot otherwise clear liens or
encumbrances from the property with the agreement of the other interest holders.

Acquisition of property under 23 CFR 710.503 shall not influence the environmental assessment
of a project, including the decision relative to the need to construct the project or the selection of
a specific location. Parcels authorized using 23 CFR 710.503 must be incorporated into the final
project in order to retain eligibility for Federal-aid participation, per 23 CFR 710.203(b) on direct
eligible costs. Only the FHWA can approve hardship acquisitions, after INDOT has asked FHWA
for approval.

INDOT PROCEDURE

The Early Acquisition process begins when an INDOT Project Manager requests approval of funds
through INDOT Project Financing. If the funding can be approved, Project Financing, in turn,
coordinates the approval process with FHWA. If the acquisition is approved for early acquisition,
the Project Manager notes the parcels as At-Risk in SPMS (Scheduling Project Management
System) and coordinates early acquisition efforts with the Real Estate Division.

LOCAL PUBLIC AGENCY PROCEDURE

Unless otherwise noted, the provisions for state DOTs apply to Local Public Agencies (LPAs).
Federal regulations consider the LPA to be a state agency and, as such, the Federal requirements
for state agencies apply to LPAs that wish to use Federal funds in its transportation project. FHWA
provides guidance at fthwa.dot.gov/federal-aid essentials. To assure compliance with Federal
regulations, Local Public Agencies should consult with the appropriate INDOT District Office for
clarification, when necessary, or for additional information.

Local Public Agencies should develop and consistently follow procedures similar to INDOT’s for
identifying and obtaining approval for early acquisitions. Please note that this acquisition method
does not allow for parcels to be acquired early in order to avoid following the protections required
by the Uniform Act. Failure to demonstrate compliance with Federal Uniform Act regulations at
all stages of the project will result in loss of all federal participation.

PROPERTY ACQUIRED PRIOR TO PLANS FOR PROJECT
ACQUISITIONS OF PROPERTY NOT FOR AN INTENDED, PLANNED, OR DESIGNATED PROJECT

Projects using property acquired by the State or by an LPA that was not acquired to be a part of
an intended, planned, or designated project, where the regulations Subpart B of 49 C.F.R. § 24
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were not followed, may still be eligible for federal assistance as long as the following applied to
the acquisition:

1) No specific site or property needed to be acquired by INDOT or the LPA; if more than one
property was acquired, all owners were treated similarly;

2) The property acquired was not a part of an intended, planned or designated project area
where all or substantially all of the property within the area is to be acquired within specific
time limits;

3) The property owner was told, in writing, that the acquiring agency would not acquire the
property if negotiations failed to result an amicable agreement, i.e., condemnation cannot
be threatened;

4) The State or LPA informed the owner, in writing, of what it believed the market value of
the property to be; and

5) If any tenants needed to move as a result of the acquisition, they were provided relocation
benefits. (Although tenants are considered displaced persons, the owners of the property
acquired through voluntary agreements pursuant to these types of processes are not
considered displaced persons.)

49 C.F.R. § 24.101. INDOT or the LPA should retain all documentation needed to demonstrate
to FHWA that the acquisition complied with these requirements. These acquisitions might not
eligible for reimbursement or credit if used with a federal aid project in the future; a failure to
comply with the above requirements during the land acquisition process could result in a project
being denied the use of federal funds if it is later determined the property is needed for a project.

DONATIONS, EXACTIONS OR DEDICATIONS PRIOR TO PROJECT

ROW acquired through zoning or subdivision procedures requiring donation, exaction, or
dedication of strips of land through the normal exercise of police power is not considered an
acquisition or taking in the constitutional sense. Thus, payment of just compensation and
compliance with the provisions of the Uniform Act and 49 CFR Part 24 may not be required, since
police power is being used. ROW acquired through the exercise of police power, that occurs some
time prior to the initiation of a project, can be considered lawfully obtained in accordance with 23
U.S.C. 323 (b)(1)(A). If such property is incorporated into a project at a later date, this property
may be eligible for credit toward the project match. That said, ROW being acquired for a current
project is considered to be "under the threat of eminent domain" and is subject to the requirements
of the Uniform Act and 49 CFR Part 24. ROW currently being acquired for a specific project
cannot be acquired through a dedication, exaction or forced donation. This will be considered to
be undertaken to circumvent Federal requirements and can result in the withdrawal of federal-aid
funds from all phases of the project, including construction. See FHWA'’s Project Development
Guide, Donations, Lands Acquired Early, and Matching Share Credit for more information.
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FUNCTIONAL REPLACEMENT

The transportation needs for the public must be balanced with the other peace, safety, and
wellbeing needs for the public for whom Indiana’s government is instituted. When the Department
of Transportation has determined that a publicly owned property, essential to the peace, safety,
and well-being needs of the public, must be acquired for a transportation project, fair market
valuation is not the appropriate method for valuing such property, but rather, a replacement
property must be provided to the public to ensure that the needs of the public does not suffer as a
result of the highway project. To this end, the Department will functionally replace publicly owned
properties that provide needed public services. Examples may include schools, police and fire
stations, parks, recreational areas, municipal garages or maintenance facilities, libraries and city
or county government buildings and other public-owned areas. For parks and recreation areas, Sec.
4(f) provisions of the US Department of Transportation (DOT) Act of 1966 may apply. The real
property cannot be owned by a utility or railroad.

The functional replacement concept permits federal participation in costs of acquiring an adequate
replacement site if one is required and the construction costs of the replacement improvements
that duplicate the function of the acquired improvement. This concept requires that the facility
must be needed by the public, must be actually replaced and the costs to presently replace the
facility or cure damage to it be actually incurred by the public agency. Indiana Code Section 8-23-
17-30 empowers the Indiana Department of Transportation (INDOT) to take actions as necessary
in order to put into effect policies that comply with federal law and regulations, and pursuant to
this, INDOT has the authority to create and implement provisions that assist INDOT with
consistent application and administration of functional replacement benefits. The functional
replacement concept may also be applied to state-funded projects.

The intention of functional replacement is to consider providing additional assistance when it is
recognized that the Fair Market Value compensation for the acquisition of the public facility may
be insufficient to restore it to the level needed to provide the same services which were being
provided at the subject site. Costs of increases in capacity and other betterments or enhancements
are not eligible for federal or state participation except where necessary to replace the facility’s
utility, unless required by existing codes, laws or zoning regulations, or related to reasonable
prevailing standards for the facility being replaced. Because of the added review, oversight and
approval associated with the functional replacement process, the importance of early coordination
cannot be over emphasized. If you anticipate functional replacement will apply to a project, contact
the Real Estate Division as soon as possible to discuss specifics. The agency owning the public
facility, at its option, may choose to accept conventional Fair Market Value compensation provided
through INDOT’s standard acquisition process, in lieu of functional replacement.

When the department determines that functional replacement of real property in public ownership
and public use may be necessary and in the public interest, state funds may participate in the
payment to the public agency for:

e Functional replacement costs of improvements required to be replaced exclusive of
increases in capacity or betterments; and
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e Market value of land owned by the public agency when that public agency has land upon
which to relocate facility; or

e Reasonable cost of acquiring a comparable, substitute site where lands owned by the public
agency are not available for use in relocating the facility.

For federal participation in functional replacement, FHWA must provide prior approve for the
acquisition. The provisions of 23 CFR Section 710.509 should be reviewed to assure compliance
with federal regulations pertaining to functional replacement of real property in public ownership.
The acquiring agency will prepare an early costs estimate of functional replacement to include all
eligible costs.

Prior to the initiation of real estate services, the Project Manager should identify any parcel
acquisitions that may meet the definition of functional replacement. If such a parcel is identified,
the following approvals and steps must be followed:

1. The INDOT or LPA Project Manager must contact INDOT’s central office acquisition section
manager regarding the possibility of functional replacement when publicly owned real property,
including land/or facilities, is to be acquired for a federal aid or a state funded project.

2. INDOT and FHWA, if applicable, will agree on scope of required oversight prior to initiation of
functional replacement. INDOT’s Real Estate Division Director will seek and provide all
necessary approvals prior to initiation of functional replacement.

3. The acquiring agency should meet early in process with the public agency and inform the agency
in writing of their right to just compensation based on appraisal of fair market value and of the
option to choose either just compensation or functional replacement. Amount of functional
replacement shall be limited to difference between approved offering price based on an appraisal
of market value and actual cost to replace facility with an equivalent facility as defined in 23 CFR
710.509 provided below in this chapter.

4. Parcels approved for functional replacement, shall have a mutually acceptable course of action
developed with owner via a Memorandum of Understanding (MOU) agreement. Action may
include discussion on functional equivalency of facility and need to obtain bid estimates for
necessary construction.

5. INDOT’s Real Estate Division management will have responsibility to review and approve final
costs estimates for state funded projects. If federal funds are involved, estimates must be processed
through INDOT’s Real Estate Division who will obtain necessary review and approval from
FHWA.

6. Functional replacement funds over the approved acquisition amount will be processed through the
established MOU agreement.

7. A portion of replacement funds will be held until construction is complete to ensure replacement
actually takes place and costs have actually been incurred. The terms of the distribution of the
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function replacement funds will be outlined within the MOU agreement.

8. Total cost of functional replacement will be based on a written estimate of construction (approved
by INDOT) and either market value or reasonable, actual cost of acquiring a comparable substitute
site.

9. All other Real Estate service functions to include but not limited to; appraising, buying, relocation,
finance, and property management services will be provided as needed and established within the
INDOT Real Estate Division manual.

23 CFR 710.509 Functional replacement of real property in public ownership.

@ General. When publicly owned real property, including land and/or facilities, is to be
acquired for a project receiving grant funds under title 23, in lieu of paying the fair market
value for the real property, the acquiring agency may provide compensation by functionally
replacing the publicly owned real property with another facility that will provide equivalent
utility.

() Federal participation. Federal-aid funds may participate in functional replacement costs
only if the following conditions are met:

(1) Functional replacement is permitted under State law and the acquiring agency elects
to provide it;

(2) The property in question is in public ownership and use

(3) The replacement facility will be in public ownership and will continue the public use
function of the acquired facility;

(4) The acquiring agency has informed, in writing, the public entity owning the property
of its right to an estimate of just compensation based on an appraisal of fair market
value and of the option to choose either just compensation or functional replacement;

(5) The FHWA concurs in the acquiring agency determination that functional
replacement is in the public interest; and

(6) The real property is not owned by a utility or railroad.

© Federal land transfers. Use of this section for functional replacement of real property in
Federal ownership shall be in accordance with Federal land transfer provisions in subpart F of
this part.

) Limits upon participation. Federal-aid participation in the costs of functional replacement
is limited to costs that are actually incurred in the replacement of the acquired land and/or
facility and are -

1) Costs for facilities that do not represent increases in capacity or betterments, except
for those necessary to replace utilities, to meet legal, regulatory, or similar requirements,
or to meet reasonable prevailing standards; and

2) Costs for land to provide a site for the replacement facility.

© Procedures. When a grantee determines that payments providing for functional
replacement of public facilities are allowable under State law, the grantee will incorporate
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within its approved ROW manual, or approved RAMP, full procedures covering review and
oversight that will be applied to such cases.

CROP DAMAGE CLAIMS

** These instructions assume the damage is due to a State project. For LPA projects, the contacts,
tort claim process and the voucher will differ, but the basic process should be the same. Please
contact the LPA for specifics. **

DETERMINING IF CROP DAMAGE PROCEDURES APPLY

The following procedure applies only to claims that fit in one of the following categories:

1. Crops acquired upon acquisition of a parcel: Sometimes we will acquire crops when we
take title to a parcel. We pay for these crops in the same manner as we acquire any
interest real estate.

2. Survey and Inspection: INDOT has a Right of Entry onto property to conduct surveys
and inspections before a parcel is acquired during the condemnation process. IC 8-23-
728 provides for the process for paying people that have crops damaged when we
undertake those activities. This category may only be used for damage caused during
planning phases of a project and only when INDOT or a contractor/consultant enters onto
property in order to conduct a survey or other investigation. It shall not be used for
damage caused after construction begins.

3. Breach of Contract: Sometimes, a right-of-entry, easement, Right of Way grant or other
document will provide that INDOT will pay crop damages in certain cases. In this case,
the claim should be processed as a breach of contract claim and INDOT will pay the
claim.

If the damaged property does not fit the categories described above, the claim must be resolved
through the tort claim process. Common tort claims may include damages suffered from chemical
spraying by INDOT or flooding caused by INDOT design or construction errors. The required
Tort Claim Notice can be found here. The claimant should submit the completed form to the
Office of the Attorney General at the address shown on the form. INDOT is not authorized to

pay any crop damages when a tort claim should be filed.

CROP DAMAGE CHECKLIST
1. Determine if INDOT may handle the crop damage or if the claimant must file a Tort Claim.

2.If a Notice of Tort Claim must be filed, provide claimant with a link to the claim form and
proceed no further. If no Notice of Tort Claim must be filed, proceed with the following
steps.

3.Use the Crop Damage Workbook (Online Forms) to find instructions and all the forms
necessary to calculate and submit a Crop Damage claim.
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4.0Obtain a completed Vendor Information (W-9) from the claimant and complete Report of
Crop Damage. The report will need to be printed to add a sketch of the damaged area and
sign the form.

5.Scan and e-mail the W-9 to INDOT Real Estate Finance. It is important this is submitted
as soon as possible so that payment will not be delayed. The Auditor will accept a scanned

copy.

6.0btain 3 estimates from co-ops or verifiable buyers (ex.: Grain Elevators or early contract-
out price for Bio Fuel / Ethanol Plants).

7.Submit Report of Crop Damage, estimates and Compensation Calculation to the Buying
Supervisor to obtain Legal approval of the claim.

8.0nce the claim is approved, e-mail INDOT Real Estate Finance with the DES, Code and
Parcel numbers, and the dollar amount of the claim so that State funds can be set up in
advance

9. District personnel will be responsible for creating the Claim Voucher in LRS under the
Project tab, not the specific Parcel tab. This will be a Property Damage voucher type.

10. Send Cover Letter, Claim Voucher, appropriate Crop Damage Agreement (Statutory
Right of Entry or Breach of Contract), and self-addressed envelope to claimant for
signatures. If an owner and a tenant are involved, obtain signatures from all parties, even
if there is only one claimant.

11. Obtain District Deputy Commissioner’s (DDC) approval signature on Agreement and
Claim Voucher after the claimant signs. Do not send the Agreement signed by the DDC
to the claimant.

12. Send original Claim Voucher, marked “CROP DAMAGE” and copies of all executed
documents to INDOT Real Estate Finance for payment processing. INDOT Real Estate
will send payment and copies of all executed documents to claimant.

13. Obtain proof of payment from Property Management and retain with all original
documentation for recording and audit purposes.

INDOT INCENTIVE PROGRAM

When deemed necessary for a specific project, INDOT will institute an incentive program. At that
time, updated guidelines and procedures will be defined. The option of an Incentive Program is
rarely used, and with recent strides in streamlining the acquisition and relocation processes, is
becoming less necessary.

The most recent guidelines and procedures used are outlined here for demonstration
purposes only - this project was completed and the guidelines are now defunct. Any future
guidelines and procedures will supersede what follows.

INDIANA DEPARTMENT OF TRANSPORTATION - REAL ESTATE DIVISION MANUAL
August 2018 — Revised August 2021



RIGHT OF WAY INCENTIVE PROGRAM

(Effective of January 1, 2011)

WHEREAS, the Indiana Department of Transportation (hereafter, INDOT) has determined that it
is in the best interests of the State of Indiana to expedite the acquisition of Right of Way and
subsequent relocation of persons and (personal) property by and through the use of a Right of Way
Incentive Program, and

WHEREAS, Indiana law does not prohibit the use of a Right of Way Incentive Program, and

WHEREAS, the United States Department of Transportation by and through the Federal Highway
Administration (FHWA) has endorsed the use of Right of Way Incentive Programs as an accepted
practice, and has reviewed and approved of INDOT’s Right of Way Incentive Program for use in
acquiring Right of Way and/or relocating persons and (personal) property to facilitate the
construction of select INDOT Projects, and

COMES NOW, INDOT by and through this Right of Way Incentive Program, effective January 1,
2011, the plan and program details of which are as follows:

PROGRAM GUIDELINES:
PURPOSE

To support, facilitate, and expedite INDOT’s overall mission to “plan, build, maintain, and operate
a superior transportation system, enhancing safety, mobility and economic growth”, by and
through the cost-effective acquisition of Right of Way and subsequent relocation of persons and/or
(personal) property.

GUIDELINES

1. The Right of Way Incentive Program shall be consistently applied to all property owners
on all INDOT projects throughout the State, following a determination by INDOT as to
the propriety of use for incentives on each project. Thus, INDOT shall assess the
cost/benefit of using incentives on a project-by-project basis.

2.Upon determination of the incentive program’s propriety for a specific project, INDOT
will prepare an incentive plan for said project. The records and details of the project
specific incentive plan shall be maintained in INDOT’s central office, and available for
review by FHWA upon request.

3. The project-specific incentive plan will analyze the following items to estimate the cost-
effectiveness of the incentive payments by way of a reduced Right of Way acquisition
time- frame, and other benefits to the traveling public over standard Right of Way
acquisition/development processes.

a. Market trends to identify the annual rate of increase in property values;
b. Identify adequate available comparable replacement housing supply;

c. The rate of inflation of construction costs (based on a 5 year average of PPI);
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d. The safety benefits to the traveling public resulting from the project’s early
completion;

e. An otherwise eligible project may be eliminated from the program if circumstances
warrant, as documented in a Cost Effectiveness Estimate.

4. INDOT may consider requests from property owners for advanced acquisition of property
for at-risk, protective buy, and/or hardship acquisitions on a selected project regardless
if incentive payments will be used for that project. However, under no circumstances will
advanced acquisitions be eligible for incentive payments since the property owner’s
request for advanced acquisition reduced the time needed to acquire the Right of Way,
and said acquisition was not initiated by INDOT. The advanced acquisition will
accomplish the program goal of an expedited time-frame. Thus, the expenditure of public
funds for incentives on advanced acquisitions is not justified nor in the best interest of
the State.

5.Upon completion of Right of Way acquisitions, INDOT will tabulate the cost of the
incentives paid and compare them to the estimated costs associated with standard Right
of Way acquisition/development processes. The final cost comparison will be maintained
in the Right of Way Incentive Program File, to be reviewed by FHWA annually or upon
request.

PROJECT ELIGIBILITY CRITERIA

The minimum project eligibility criteria shall include, but not be limited to the following:

«The estimated project construction cost shall be equal to or greater than $25,000,000, OR

«The project is considered critical to public safety, OR

«The project involves emergency repairs to an INDOT facility, property, or other
infrastructure. (Emergency repairs being defined as an emergency declaration by the
Governor’s office.), OR

«Other project related criteria, evidence, or circumstances deemed integral to the State’s
Interest.

Upon review of the criteria, INDOT will determine whether the use of incentive payments will
expedite the project delivery schedule, resulting in significant cost savings and/or improved public
safety. The plan will be reviewed for effectiveness each year for the first two years following
authorization and as warranted thereafter.

Individual projects that are subparts of a larger project, such as bridges within a major road project,
will be included in the program and the cost review despite having separate project numbers
assigned.

ACOUISITION INCENTIVE PLAN

30-day Acceptance Period:
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The Acquisition Incentive is designed and intended to provide motivation to the property owner
to sign and accept the offer to purchase, and all conveyance documents, within 30 calendar days
of receiving the offer. The property owner must sign the Acquisition Incentive Agreement within
the 30-day acceptance period for the offer to purchase to be eligible for the incentive payment.
Upon expiration of the 30-day acceptance period, the acquisition incentive shall be withdrawn and
no longer payable to the property owner. Properties with multiple owners may receive offers to
purchase on different dates; they shall be afforded the benefit of having the 30-day period begin
as of the last date that all owners receive the offer to purchase (see Multiple Signature Procedures,
p. 192)

The 30-day Acceptance Period shall commence the same day of receipt by the property owner of
the offer to purchase, and conclude at 11:59PM on the 30" calendar day thereafter. If the 30-day
acceptance period expires on a weekend (Saturday-Sunday) or legally recognized holiday, the next
business day (Monday-Friday), shall be considered the 30" and final day of the acceptance period.

Extension of 30-day Acceptance Period — Extraordinary Circumstances:

Only in cases involving extraordinary circumstances, may INDOT’s Director of Real Estate, in
his/her sole and absolute discretion, grant a maximum of one, 15-day extension to the 30-day
acceptance period. A property owner’s failure to sign and accept or respond to the offer to
purchase, within the 30-day acceptance period, shall not be considered extraordinary
circumstances without regard for other factors beyond the control of the property owner (i.e.,
death, injury, illness, military duty, etc.).

Modification of 30-day Acceptance Period — Errors or Delays by INDOT:

A property owner may be entitled to a re-start or other modification of the 30-day acceptance
period where: (1) documents, provided by INDOT, contain errors or omissions of material facts,
or (2) delays by INDOT in responding to a property owner during the 30-day acceptance period.
Such a decision to re-start or otherwise modify the 30-day acceptance period shall be at the sole
and absolute discretion of INDOT’s Director of Real Estate.

Administrative Settlement:

The incentive payment is separate from the offer to purchase and the Administrative Settlement
and does not preclude the use of an Administrative Settlement. However, if an Administrative
Settlement is used, the settlement offer must be signed and accepted by the property owner within
the 30-day acceptance period. If the 30-day acceptance period expires while INDOT is reviewing
the merits of an owner’s counter-offer/Administrative Settlement proposal, the property owner
will be afforded the same number of additional days to review and respond to any Administrative
Settlement proposal by INDOT as were used by INDOT in reviewing and preparing the
Administrative Settlement, and still remain eligible for the acquisition incentive payment. Failure
to accept the terms of the Administrative Settlement upon expiration of the additional days granted
will result in the acquisition incentive being withdrawn and no longer payable to the property
owner.
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Right of Entry Agreement:

The property owner must sign a Right of Entry Agreement after signing the Uniform Offer
Acceptance and conveyance documents in cases involving bare land that are encumbered by a
mortgage or other lien. The purpose of the incentive payment is to reduce the time needed in which
to acquire/possess the property. Thus, the incentive payment has no value to INDOT if
acquisition/possession is delayed awaiting a mortgage/lien release for the property to be vacated.
Right of Entry Agreements are not applicable to owners that are eligible for relocation services.

Relocation Incentive Agreement:

If applicable, the property owner must sign and accept the Relocation Incentive Agreement and
comply with the terms thereof in order to receive the acquisition incentive payment. Receipt of an
acquisition incentive payment does not affect a property owner’s entitlement to relocation benefits.
Incentive payments related to the acquisition of tenant-owned improvements or cost to cure items
of tenant-owned improvements will be shared in proportion to the amount of the offer to purchase
between the property owner and the tenant.

Presentation and Receipt of Documents:

INDOT will present the Acquisition Incentive Agreement to the property owner simultaneous with
the offer to purchase. All conveyance documents, payment vouchers, and other necessary forms
must be signed within the 30-day acceptance period. If these documents are returned to INDOT
by U.S. mail or other postal delivery service, the envelope must be post marked within the same
30-day period.

Content of Acquisition Incentive Agreement:

The Acceptance section of the Acquisition Incentive Agreement shall include an “assurance of no
coercive action” clause, above the signature block, which states that the owner recognizes the right
to review the offer for 30 days and waives this right, that the offer was accepted of the owner’s
free will and that no coercive actions were taken by INDOT or its representatives. Any revision or
amendments to the appraisal and/or statement of just compensation amounts shall be reflected in
the calculation of the acquisition incentive payment.

Acquisition Incentive Payment Amounts:

The Acquisition Incentive Payment for fee acquisitions shall be an amount equal to ten percent
(10%) of the offer to purchase. The minimum payment shall be $500.00, and the maximum
payment shall be $50,000.00.

The Acquisition Incentive Payment for temporary acquisitions (i.e., easements) shall be an amount
equal to ten percent (10%) of the offer to purchase said interest. The minimum payment shall be
$500.00, and the maximum payment shall be $5,000.00.

The use of an Administrative Settlement will have no influence in the calculation of the amount
of the acquisition incentive payment.
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Timing of Payment to Property Owners:

The Acquisition Incentive Payment will be made after all terms of the Acquisition Incentive
Agreement are satisfied, including compliance with the Relocation Incentive Agreement, if
applicable, AND in no case sooner than receipt of payment for the offer to purchase, but not later
than sixty (60) days thereafter.

RELOCATION INCENTIVE PLAN

The Relocation Incentive is designed and intended to provide motivation to the property owner or
tenant to sign and accept the offer to purchase, and all conveyance documents within 30 calendar
days of receiving the offer, AND vacate and remove personal property items from the property
prior to expiration of the 90-day Notice to Vacate. The property owner or tenant must sign the
Relocation Incentive Agreement within the 30-day acceptance period and meet its requirements to
be eligible for the maximum relocation incentive payment. The Relocation Incentive will be
explained by the Right of Way Agent assigned to provide relocation assistance.
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VALUATION PROCEDURES
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VALUATION PROCEDURES Chapter 2 - 44

USE OF THIS MANUAL

INDOT has appraisers as a part of its staff, but in addition to its appraisal staff, hires licensed appraisers to
perform appraisal and valuation assignments. This manual is to be used for the preparation of valuation
reports, for the review and approval of valuation reports, and for guidance regarding Indiana law and
INDOT policies on highway-related acquisitions and dispositions.

Both the staff and consultants of INDOT are expected to use this manual as a guide and resource
for their assignments. For consultants, compliance with the manual may be a contractual
requirement, except to the extent INDOT authorizes a variance from the requirements of the
manual.

There may be certain policies within this manual that were created by INDOT solely to ensure INDOT is
compliant with state laws that only obligate INDOT. Wherever possible, if a policy is not applicable to a
Local Public Agencies (LPAs), such a disclosure will attempt to be made, however, if a LPA believes such
a disclosure may have been inadvertently left out, the LPA may need reach out to INDOT to determine if a
waiver of the policy is permissible. LPAs should not seek waivers of compliance with federal law.

This manual is intended to comply with state and federal law and regulation, and to the extent this
manual conflicts with applicable law, that applicable law supersedes this manual.

CONSULTANT QUALIFICATIONS

Fee Appraiser Prequalification Policy

In accordance with the federal regulations, the Real Estate Division, Indiana Department of
Transportation, has established qualifications for fee Appraisers and fee Review Appraisers to be
utilized by the acquiring agencies in the appraisal of property needed for land acquisition purposes.
INDOT maintains a list of all appraisers and review appraisers who have completed the process of
demonstrating their qualifications to become approved by INDOT; this list is referred to as the
Approved Appraiser List.

49 CFR 24.103 (d). Qualifications of appraisers and review appraisers.

(1) The Agency shall establish criteria for determining the minimum qualifications and
competency of appraisers and review appraisers. Qualifications shall be consistent with
the scope of work for the assignment. The Agency shall review the experience, education,
training, certification/licensing, designation(s) and other qualifications of appraisers, and
review appraisers, and use only those determined by the Agency to be qualified. (See
appendix A, §24.103(d)(1).)

(2) If the Agency uses a contract (fee) appraiser to perform the appraisal, such appraiser
shall be State licensed or certified in accordance with title XI of the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989 (FIRREA)
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Chapter 2 - 45

Appraiser & Review Appraiser Qualifications

The prerequisites for appraisal consultants to be placed and retained on the Approved

Appraiser/Review List are:

a. INDOT Approved Appraiser List:

i. Appraiser must be a licensed IPLA appraiser (Licensed Residential, Certified

Residential, or Certified General).

ii. An application must be submitted to the INDOT Appraising Section for approval.

1. Applicant must then complete and pass INDOT’s Appraiser Exam.

b. INDOT Approved Review Appraiser List:

1. Appraiser must be a licensed IPLA certified general appraiser with 5-years of Right

of Way appraisal experience.

ii. An application, demonstrating that applicant meets the qualifications described
above must be submitted to the INDOT Appraising Section for approval.

iii. Applicant must then complete and pass INDOT’s Review Appraiser Exam.

Those approved for the Approved Review Appraiser List, who were not previously on the
Approved Appraiser List, will be included on the Approved Appraiser List without needing to
take the Appraiser Exam or submitting an application to be on the Approved Appraiser List.

Value Analysis Qualifications

The prerequisites for consultants to be placed and retained on the Approved Value Analysis
Consultant List, to be able to prepare FMV Evaluation: Waiver Valuation reports are:

a. The applicant must have an active real estate broker’s license in the State of Indiana or the

applicant must be a licensed or certified appraiser in the State of Indiana.

b. The applicant must have completed INDOT’s Valuation of Simplistic Acquisitions course.

c. The applicant must demonstrate knowledge of INDOT policies and the ability to read right-
of-way plans by having passed either INDOT’s Appraiser exam, Review Appraiser Exam, or

Buyer exam.

d. Anapplication, demonstrating that applicant meets the qualifications described above must be

submitted to INDOT’s Acquisition Section for approval.

e. The applicant must complete any continuing education courses required by INDOT in the

future to be able to remain on the list.
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Appraisal Types that May Be Performed Based on Licensure

For fee appraising services performed for the Agency, licensed appraisers can only take on those
assignments permissible under Indiana’s licensing regulations, currently located in 8§76 Indiana
Administrative Code 3-2-3.

With regards to eminent domain specific issues, not addressed by State regulation, INDOT Real
Estate Division’s policy also includes the following additional limitations on fee assignments
based on licensure:

» Licensed Residential Appraisers have the following eminent domain appraising
limitations:

a Assignments cannot be given if they involve severance damages, except that parcels
with cost-to-cure items, such as the relocation of wells, septic systems, fencing, and
signs or billboards can be assigned.

» Certified Residential Appraisers may appraise the following eminent domain specific
valuation issues:

a. Cost-to-cure items, such as the relocation of wells, septic systems, fencing, and
billboards;

b. Partial acquisitions with setback damages to the residue dwelling or damages to the
residue land; or

c. Properties with minor severance/angulation damages to the residue land area.

» Certified General Appraisers have no limitations as to what eminent domain specific
issues they may appraise.

Conflicts of Interest

Appraisers receiving an assignment, for which, there is a conflict of interest, should refuse the
assignment. If the conflict is not discovered until after the assignment has been made, the appraiser
should contact INDOT immediately so that arrangements can be made for the assignment of a new
appraiser.

23 CFR Part 1.33

No engineer, attorney, appraiser, inspector or other person performing services for a State
or a governmental instrumentality in connection with a project shall have, directly or
indirectly, a financial or other personal interest, other than his employment or retention by
a State or other governmental instrumentality, in any contract or subcontract in connection
with such project. No officer or employee of such person retained by a State or other
governmental instrumentality shall have, directly or indirectly, any financial or other
personal interest in any real property acquired for a project unless such interest is openly
disclosed upon the public records of the State highway department and of such other
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governmental instrumentality, and such officer, employee or person has not participated
in such acquisition for and in behalf of the State. It shall be the responsibility of the State
to enforce the requirements of this section.

Staff Appraiser Guidelines

Appraisers employed with INDOT who are completing appraising-related assignments are
required at a minimum to hold a real estate broker’s license. All staff should take all continuing
education necessary to maintain their existing licensure, and for those who do not hold an
appraiser’s license, IPLA approved continuing education classes on USPAP must be taken on a
regular basis whenever USPAP is updated. Employees must take part in additional trainings as
directed by their supervisor.

INDOT staff appraisers take on a variety of functions and roles, at various times, including the
Desk Reviewer role, the Appraising Technical Advisor (“ATA”) role, an early assessment role,
and a role as an appraiser. When in the ATA role, staff appraisers are assigned to serve as a liaison,
between fee appraisers, INDOT Real Estate, and the INDOT Project Manager, to help resolve
appraising technical issues and questions that may arise during the appraising process.

COMPLIANCE REQUIREMENTS FOR ALL APPRAISAL ASSIGNMENTS
1.  Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970
(Public Law 91-646), as amended (Uniform Act). All appraisals must conform to Title III of
the Uniform Act and appropriate Federal regulations

2. Uniform Relocation Assistance and Real Property Acquisition for Federal and
Federally Assisted Programs (49 CFR Part 24)

3. Uniform Standards of Professional Appraisal Practice (USPAP)
4. INDOT Appraisal Manual: INDOT Real Estate Division
S. Indiana Law

All appraisal and wavier valuations for INDOT land acquisitions are to be treated as confidential
and the content of ANY valuation document prepared for the INDOT Real Estate Division is not
to be revealed to anyone other than approved INDOT personal, FHWA personnel, and those from
the Attorney General’s Office. [LPAs should consult with their counsel to determine whether there
are similar obligations upon them for their valuation documents. |

However, pursuant to Ind. Code § 32-24-1-3, INDOT is to provide a copy of the valuation report
to the owner of the property reproduced in light green. A cover document, also in green, that has
the following shall be attached to the valuation report:
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CONFIDENTIAL DOCUMENT. NOTICE: This document has been classified as
confidential pursuant to IC 8-23-2-6 (C) (2). It is being provided to you as authorized by
IC 32-24-1-3(C), but with limitations set forth in the Uniform Property or Easement
Acquisition Offer presented to you by the State’s Right of Way Agent. This document is
excluded from public access, and is issued within the context of an offer to purchase real
estate or real estate interests. It may not be used in court if eminent domain proceedings
become necessary.”

VALUATION ASSIGNMENTS

SUMMARY OF TYPES

Early Assessment

Early Assessments consist of project impact identification, estimating the Right of Way costs and
services fees, and an estimate of the time a project will take in the right of way acquisition phase.
This estimate is then used for project budgeting purposes and/or to request monetary participation
by the Federal Highway Administration. Additional goals within the early assessment process are
reviewing the project to identify potential damages which could be mitigated or options to reduce
the Right of Way acquired

Early Assessment includes preliminary field check assignments. A follow-up memorandum is to
be prepared and distributed to the Project Manager within a few days of attendance of the field
check. During the field check, the Appraiser should review the project to see if damages can be
alleviated or the amount of Right of Way purchased can be reduced through suggested design
changes. Suggestions for design changes that may alleviate damages to the property and/or reduce
the Right of Way necessary for the project should be made by the Appraiser during the field check.

Appraisal Problem Analysis & Fee Estimate

49 CFR 24.103 (a) (1)

The Agency acquiring real property has a legitimate role in contributing to the
appraisal process, especially in developing the scope of work and defining the
appraisal problem. The scope of work and development of an appraisal under
these requirements depends on the complexity of the appraisal problem.

The Appraisal Problem Analysis (APA) is a concurrence between the Agency, the Appraiser
and/or Review Appraiser concerning the appraisal problem and the first step in the appraisal
process to define the appraisal problem, scope of work, and appraisal format involved to complete
the assignment for the property to be acquired.
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FMYV Evaluation: Waiver Valuation

The FMV Evaluation: Waiver Valuation (the “Waiver Valuation”) report is a brief and simplified
valuation used by INDOT for the uncomplicated acquisition of property or property rights as defined
elsewhere in this manual and also defined by 49 CFR Part 24.2(a)(33), 49 CFR Part 24.102(c). This report
is not intended to be an appraisal, and for this reason, the appraisal assignment expectations in the Uniform
Relocation Assistance and Real Property Acquisition Policies Act do not apply to the assignment. The
basic concept is that the Waiver Valuation will be prepared by a knowledgeable real estate person who is
aware of the general market values in the project area. It is not required that the person preparing the
valuation be a licensed/certified appraiser.

R/W Acquisition Appraisal

This appraisal is a written statement independently and impartially prepared by a qualified
Appraiser setting forth an opinion of defined value of an adequately described property as of a
specific date, supported by the presentation and analysis of relevant market information, for right-
of-way acquisitions. The appraisal must comply with the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 (The Uniform Act), the Uniform Relocation Assistance
and Real Property Acquisition for Federal and Federally Assisted Programs, the Uniform
Standards of Professional Appraisal Practice (USPAP), the INDOT Appraisal Manual and Indiana
Law.

R/W Appraisal Review

The purpose of the appraisal review is to confirm that the right-of-way acquisition appraisal
contains all of the necessary data properly applied and presented to support an estimate of fair
market value and from this estimate, to recommend the amount of Just Compensation to be offered
to the property owner. If the Reviewer is a Fee Consultant the agency is responsible to set the basis
for Just Compensation. The Review Appraiser is responsible for appraisal quality, value
determinations, consistency, and establishing the amount believed to be just compensation for each
parcel on the assigned project.

Desk Review

The purpose of INDOT’s desk review process is to ensure that a valuation report supports the
amount of just compensation that should be paid to a property owner, and in addition, that a
valuation report is both in compliance with INDOT guidelines as well as various federal and state
laws.

Expert Witness

Expert witnesses are usually appraisers or valuation witnesses but on occasion may be architects,
geologists, etc., depending on each given situation. An appraiser who accepts an assignment from
INDOT shall be expected to be prepared to be called as a witness to testify.
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It is the responsibility of the expert witness to be prepared to adequately represent their opinion in
the case. If the expert’s area is appraisal, the witness must be prepared to give supported testimony
as to the before and after values of the subject property.

Excess Real Property Appraisal Report

Real property owned by the state of Indiana for the benefit of the Indiana Department of
Transportation, having been declared excess, is appraised for disposal via the utilization of this
appraisal report.

EXPECTATIONS OF ASSIGNMENTS

Appraiser Certification

49 CFR Part 24.103(d)

...if a detailed appraisal is necessary, and the Agency employs a contract (fee)
Appraiser to perform the appraisal, such Appraiser must be certified in
accordance with Title XI of the Financial Reform, Recovery, and Enforcement

Act of 1989 (FIRREA).

Consultants and contractors hired by INDOT (or an LPA) for an appraisal must be licensed as
appraisers by the State of Indiana.

Market Data

The term “Market Data” includes all comparable sales, rents, leases, expenses, vacancy rates,
interest rates, costs, damage studies, etc. obtained from the local market for use in real property
appraising. The Appraiser MUST include all comparable sales, complete damage studies, etc.
utilized within the body of the report.

Comparable Sales Information

As a general rule, comparable sales should not be used if the transaction took place in excess of
two (2) years prior to the effective date of the current appraisal. When older sales are used, the
Appraiser must thoroughly explain their inclusion and application.

All sales of parcels on a current project should be developed as comparables if there has been a
transfer of ownership within the last five (5) years. The sales should be verified with a second
source in addition to the present property owner, if possible. The Appraiser must personally
observe the exterior of each comparable sale being developed to ascertain that the property is
indeed comparable to the subject property.

Additional pages may be added if necessary. It is important that all pertinent information be
included which may affect the comparable’s use in support of the market value determination.
While it is preferable that INDOT’s standard comparable forms be used, a form of the Appraiser’s
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choosing may be substituted as long as all required information is included. The comparable forms
(see Appendix) currently used are designated as Improved Land Comparable, Unimproved Land
Comparable, Commercial Improved Land Comparable, Comparable Lease Data, and
Sign/Billboards. The forms are self-explanatory and may be expanded as needed.

Verification of Comparable Sales

Proper verification of sales is vital in the development of market data. The following methods of
verification are acceptable.

1. Via “Sales Disclosure” public records and/or the buyer, seller, broker, or other person
having direct knowledge of the price, terms, and conditions of the sale.

2. Viewing the closing statement pertaining to the transaction.

3. Local Multiple Listing Service information UNLESS the information does not appear
consistent with other data that has been collected. While in most instances this source is
reliable, CAUTION must be exercised and in some cases a second verification will be
considered necessary.

4. Re-verification of comparable sales which apparently have been properly verified by
another Appraiser (either staff or fee) is not required. Bear in mind, however, that the
accuracy, validity, and analysis of all information included in the appraisal report either by
inclusion or reference is the Appraiser’s professional responsibility.

General Guidelines Improved and Unimproved Land Comparable Forms

I. Photo View — Identified photographs (in color) of comparable properties are required even
though no improvements are involved. The “Photo View” caption should identify the location from
which the photo was taken, the direction the photo was taken, and comments sufficient to allow
the reader to ascertain what the photo represents if the subject matter is not readily apparent. The
photo must be permanently affixed to the comparable data sheet. The date the photo is taken should
be the inspection date at the bottom of the comparable form.

2. Aerial Photo/Sketch — Present an aerial photograph or sketch of the comparable property at the
upper right-hand corner of the form. The presentation should reflect the location of the property
with relation to pertinent landmarks such as roads, street intersections, etc. and should be of
sufficient scale to visualize all of the comparable’s land and building improvements. If additional
aerial photos or sketches are required, they should be presented within the “Comments” section of
the form or by adding an additional exhibit page, properly identified, in the report.

3. Date Sold — This is the date the sale was completed and may not necessarily be the date of the
deed or the date the deed was recorded. In the event of a contract sale, the sale date is the date the
contract was initiated rather than the date the property was transferred by warranty deed to the
contract purchaser. If the property is a listing or there is a pending offer, enter the date the
information was obtained and clearly indicate that it is not a sale which has been finalized. Listing
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or offers to purchase should be used primarily to supplement a scarcity or sales information and
can never be solely relied upon for an appraisal report or when testifying in condemnation
proceedings.

4. Sale Price — Indicate the actual verified sale price of the comparable property. If the sale
included any items other than real estate, these should be indicated and explained within the
“Comments” section of the form.

5. Land Size — Enter the size or area as reported on the transfer instrument. If the sale is not
recorded and its exact size is not available in public records, the Appraiser is justified in using the
size or area that was supplied by the party with whom the sale was verified.

6. Unit Sale Price — For land sales below one acre in size, the unit sale price should be the actual
sale price divided by the comparable’s square feet. The appropriate unit sale price for land
comparables one acre or larger is typically the sale price per acre. However, many times market
participants continue to utilize sale price per square foot for commercial land sales above one
acre and the Appraiser should likewise use this unit of comparison if it is typical of the market.
The appropriate unit of comparison for improved properties is the sale price per square foot of the
comparable’s improvement area. This is many times referred to as a “package” unit price as it includes
the values of the land and land improvements. If the sale is on a net basis this should be noted and
discussed in the comment section. Comparison to the subject should be on a net basis for both the
comparable and the subject.

7. Vendor, Vendee, Property Address, City. All should be presented exactly as they are stated on
the transfer document.

8 Legal Description — Enter fractional section, township, range and county or subdivision and
lot number as appropriate.

9. Document # — Indicate the transfer instrument identification number, deed book and page
number, or other appropriate recording identification.

10. Financing — Financing, especially seller participation in financing, must be thoroughly
investigated, analyzed and explained. If the seller received immediate full cash payment, a
statement to that effect is sufficient. If, however, the sale as a market indicator is affected by the
financing, a cash equivalency analysis should be made to determine the sale’s true indication of
market value.

11. Condition of Sale — Investigate the condition of sale and if there are no atypical conditions
associated with the transaction, so state. If the comparable sale price is believed to be affected by
atypical motivation etc. the comparable can still be used in comparative analysis but the effect of
the atypical condition(s) must be fully explained and analyzed with any adjustment well
supported by data. If the adjustment cannot be well supported, the sale should probably not be
used.
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12. Verification Source — Enter the name of the person who verified the sale and their role in the
transaction.

13. Zoning — If the sale property is zoned, the zoning should be stated. If the sale property has no
zoning, indicate such. Record zoning designation; i.e. R-1 (Residential)

14. Highest and Best Use — Indicate the highest and best use of the sale property at the date of
sale. If the Appraiser feels the highest and best use was other than its actual use, an explanation
must be given.

15. Comments — Space is provided for additional information or descriptions such as:

a. Description of improvements made after the sale which have changed the appearance and/or
quality of the property

b. The Appraiser’s analysis of component values

c. Pertinent property history

d. Pertinent area and neighborhood information

e. Development of overall capitalization rates

f. Rent multipliers

g. Market depreciation, local costs, interest rates, etc.

Improved Land Comparable
1. See previous general guidelines section instructions regarding all applicable line items.

2. Main Improvement, Other Improvements, Land Improvements, Land - Fill in as much detail as
possible as indicated on the form. If information with regard to the interior of the property is not
available, so indicate under “Comments”

Unimproved Land Comparable
1. See previous general guidelines section instructions regarding all applicable line items.

2. Improvements Made Since Purchase — Make note of any improvements made to the sale
property after the date of sale which have changed the appearance and/or quality of the property,
and which were not a condition to the sale.

3. Land Improvements — Fill in the blanks provided as they apply to the sale being reported.

4. Available Services — Indicate the type of road serving the sale property and indicate the
availability of water, sewer, gas lines or other services.

5. Land: Topography/Drainage, Quality of Soils, Other — Indicate whether the land is hilly, rolling,
level, etc., whether it is well drained, poorly drained, etc., and indicate the soil suitability for the
use of the property described. For a farm, the principle soil type or class of land or production
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rating would be appropriate. For other type properties the bearing quality or percolation rating,
etc., may be appropriate.

Comparable Lease Data

Complete as much of the information as you have obtained and verified. Additional pertinent
information may be added under “Comments”. Designate each comparable with a sequential
Comparable No. preceded by “LD”. (Ex. LD-1, LD-2, etc.)

Sign/Billboard Comparable Data

The sign/billboard comparable data form will need to be used when appraising signs/billboards
for purchase. Guidelines for the completion of the form follow:

1. Photo View — Identified photographs (in color) of comparable signs are required. The Photo
View must contain comments sufficient to allow the reader to ascertain what the photo represents.
If the sign is back-to-back or “V” type, a photo of each side should be included.

2. Photo Date — Date photograph was taken.
3. Amount of Land Lease — The remuneration per year or month for the land lease.

4. Terms of Lease — The length of time of the lease, length and number of each renewal, and any
other pertinent data.

5. Remaining Period of Lease — The number of years remaining on the lease and renewals.
6. Land owner, Lease Date, Address, Phone Number - Self Explanatory.
7. Sign Number — The number assigned to the subject sign by INDOT and attached to the sign.

8. Location — Road number or Street Name, side of street or road, distance and direction from
intersection or other identifiable landmark.

9. Legal — Fractional section, Township and Range or lot number and subdivision.
10. Zoning — County or City Zoning District in which sign is located.
11. Type — Either Poster Panel or Painted Bulletin.

12. Style — Single face, double face, back-to-back, or “V” type, side-by-side, stacked or
combination.

13. Traffic Count — The annual average daily traffic past the subject as determined by INDOT
Division of Program Development.

14. Sign Length — Length of sign face, if more than one face per sign, length of each sign face.

15. Sign Height — Distance from bottom of sign face to top of sign face.
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16. HAGL — Height Above Ground Level, the distance from the bottom sign face to the ground.
17. Cutout Size Area — The dimensions or area of any applied or extended cutouts.

18. Number of Post — Number of posts supporting the sign face(s), total.

19. Post Size — Length and width of square post on diameter of round posts.

20. Post Height — Length of post from ground level to top of post.

21. Post Material — Wooden or Metal, Usually steel and may be either square, rectangular, “I”
Beam or round.

22. llluminated — Type and number of lights illuminating sign.

23. Power Run In/Linear Feet — Length of power supply line from the sign to source of power
(power line, building, etc.) / lineal feet.

24. Sign Status — Legal or illegal, conforming or non-conforming.

25. Date Erected — Self Explanatory.

26. Sign Owner — Individual or Company owning Sign.

27. Address — Address of above.

28. Phone Number - Phone Number of above.

29. Sign Leased To — Individual or Company the sign face (advertising) is leased.
30. Sign Lease Date — Self Explanatory.

31. Amount of Lease — Monthly or annual remuneration for Advertising on sign face.
32. Term of Lease — Length of lease on sign face and other considerations, if any.
33. Verified By

34. Sketch — drawing showing dimensions and any other pertinent details.

35. Comments

After Value Studies

Economic Studies (also called After Value Sales, Residue Sales, or Severance Studies) — Economic
Studies, when used, appear almost exclusively in the after valuation as supporting data to justify
severance damages. The general development and application of Economic Studies are discussed
below.
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Economic Studies Used For Adjustment Justification

The Economic study provides support for a particular adjustment made in comparing other sales
to the subject. The adjustment will serve as a measure of severance damages. In most cases the
adjustment justified will be in terms of a percentage representing the difference in value between
the subject, which has a certain adverse condition imposed by the Right of Way acquisition, and
the sale which lacks that certain condition. The Economic Study analyzed must demonstrate, to a
comparable degree, the same adverse condition as the subject, even though its location, land
improvements may not be closely comparable to the subject.

Photographs

Good quality color photographs are to be attached to the appraisal report, as indicated on each
report form. Additional pages may be added as necessary. Each photograph must be dated, indicate
from which direction the photo was taken, and include comments sufficient to allow the reader to
ascertain what the photograph represents.

Include a sufficient number of photographs to show significant features of the property,
particularly the improvements and land improvements (i.e., lawn, gravel, asphalt, concrete, etc.),
including items that may be inside of pre-existing right-of-way. At least one photograph of each
area to be acquired is required. If building improvements are in the Right of Way, photographs are
required to show the major interior features, i.e., bathroom, kitchen cabinets, fireplace, heating
plant, etc. Include photographs of improvements which will be damaged by the acquisition.

Comparable Sale Photo View — Identified photographs (in color) of comparable properties are
required even though no improvements are involved. The “Photo View” caption should identify
the location from which the photo was taken, the direction the photo was taken, and comments
sufficient to allow the reader to ascertain what the photo represents if the subject matter is not
readily apparent. The date the photo is taken should be the inspection date at the bottom of the
comparable form.

Billboard Photo View — Identified photographs (in color) of comparable signs are required. The
Photo View must contain comments sufficient to allow the reader to ascertain what the photo
represents. If the sign is back-to-back or “V” type, a photo of each side should be included. Date
photograph was taken.

Proposed Design Changes

It is the responsibility of both Appraisers and Reviewers to observe any project design feature
which will cause a loss of value to the residue of a particular parcel. These features might be such
items as location of driveways, reduction in the acquisition to alleviate set-back damages, drainage
structures, etc.

If in the Appraiser’s or Reviewer’s opinion, the loss in value could be reduced or eliminated by a
change in design. It is their responsibility to personally contact the Appraiser Technical Advisor
(ATA) assign to the project and discuss the possibility of a design change.

The same procedure may be followed if a property owner requests a design change that will not
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seem to significantly impact the project but will be more acceptable to the property owner than the
current design.

If the design change is deemed appropriate by the ATA to proceed, then the ATA will present the
design change request to the Appraisal Supervisor for approval, if the design change is approved
then the ATA will submit the design change request to the project manager and design. If approved
a memorandum detailing the design change is submitted to the project file, the memorandum shall
be prepared by the ATA.

If the decision is that no change will be made, a memorandum to the project file shall be prepared
by the ATA. This memorandum must contain the same information as a memorandum requesting
a change along with a statement that the request was denied. Place a copy in the parcel file for
Records.

The ATA shall update LRS with the appropriate remarks to document the request and decision
concerning the request.

Change in Ownership

When there is a change in ownership on an assigned parcel, the following procedure is to be
followed:

1. The Appraiser completes the Name Change notice in duplicate and insert one copy in the
parcel packet. And send one copy to the ATA assigned to that project.

2. The ATA sends one copy of the name change notice to the Records Section for filing and
recordkeeping.

3. New Deed documents must be supplied.

4. The ATA shall mark out the original fee owner(s) name on the parcel packet and add the
new fee owner(s) name. The ATA shall confirm that LRS has been updated, if not the
ATA shall follow up with R/W Engineering to update LRS.

5. If there is no change in the acquisition, this is all that needs to be done. DO NOT send
the parcel to the Engineering Section.

6. Ifthereis a change in the acquisition due to a partial sell-off, design changes, etc., follow
the normal procedure for submitting the parcel to the Engineering Section for the

necessary change in the description, etc.

Do Not Disturb Designation

Land Improvements/Structures in Temporary Right of Way

If land improvements or structures are located within the Temporary Right of Way, but outside of
the construction limits, and it is the Appraiser’s or Reviewer’s opinion, the total of a cost to cure
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could be reduced or eliminated by a do not disturb designation then contact the ATA assigned to
the project and discuss the possibility of a do not disturb. The same procedure may be followed if
a property owner requests a do not disturb that will not seem to significantly impact the project but
will be more acceptable to the property owner than the current design.

If the do not disturb is deemed appropriate by the ATA to proceed, then the ATA will present the
do not disturb request to the Appraisal Supervisor for approval, if the do not disturb is approved
then the ATA will submit the do not disturb request to the project manager and design. If approved
a memorandum detailing the do not disturb is submitted to the project file, the memorandum shall
be prepared by the ATA. If the decision is that no change will be made, a memorandum to the
project file shall be prepared by the ATA. This memorandum must contain the same information
as a memorandum requesting a change along with a statement that the request was denied. Place a
copy in the parcel file for Records.

The ATA shall update LRS with the appropriate remarks to document the request and decision
concerning the request.

Improvements Solely on Residue

There may be obligations by INDOT to minimize potential harm to certain properties, referred to
as 4(f) properties, i.e., publicly owned park and recreation areas that are open to the general public,
publicly owned wildlife and waterfowl refuges, and public or privately owned historic sites. If
right-of-way plans have a do not disturb marked on improvements located outside of the
construction limits, and under the appraisal assignment, due to potential residue damages, the
appraiser is exploring whether cost-to-cures to move (or impact) those improvements, the appraiser
should first ascertain whether the site is a 4(f) property, to determine what limitations may be in
place for the site.

Change in Appraisal Problem

If, during the course of the valuation process, it is determined by either party that the appraisal
problem is other than that which was identified when the agreement was initiated, the Appraising
Section Supervisor may amend the fees and change the due date by letter stating the reason for the
change.

Extensions of Time for Assignments

1. Extensions to the due date are given careful consideration since any delay may impact the
construction schedule for the project.

2. 1If the fee Valuation Report preparer finds that an extension to the due date is necessary, an
email to the appropriate INDOT program supervisor stating the reason(s) for the request must
be received PRIOR TO the specified due date. If the extension is not granted, the penalty clause
in item (5) of the agreement will be enforced.
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3. Requests for extension to the due date received subsequent to the date will not be given
consideration.

4. All amendments to the original agreement must have prior approval.

Submittal of Reports to INDOT

Valuation Reports, Review Appraisals, and Statements of Just Compensation should be submitted
to INDOT (or the LPA) pursuant to contractual guidelines. INDOT’s current policy is that these
documents should be provided electronically, by portable document file, either by email or by an
agreed upon file sharing service that is acceptable to the Indiana Office of Technology, and in
addition, the following number of paper copies should be provided: an original, a copy on regular
paper, an additional copy on regular paper if there is a building in the acquisition, and one copy on
green paper for disbursement to the parcel owner.

EMINENT DOMAIN LEGAL INFORMATION

This section provides an overview of the legal issues right-of-way appraisers should be aware of
for valuing acquisitions for governmental acquisitions.

Determination of Damages

Appraising for eminent domain or condemnation involves unique problems. The purpose of an
appraisal in a condemnation case is to determine the damages suffered by the owners of the
interests in the property rights acquired by the Acquiring Agency.

Indiana Courts have recognized two methods of estimating damages in condemnation cases.

The First method is to appraise the entire property immediately before the acquisition and then
appraise the residue immediately after the acquisition: The difference between the two appraisals
equals the total damages suffered by all defendants. See Stephenson v. State (1963), 244 Ind. 452,
193 N.E. 2d 369. However, benefits caused by the highway project may never be offset against the
value of the real estate and improvements taken. If benefits are indicated, it may be necessary to
use the second method of valuation.

The Second method of measuring damages involves totaling the various types of damage cause
by the State’s taking. These types of items of damage are specified by Indiana Statute, Ind. Code
§ 32-24-1-9(c), as follows:

First — The fair market value of each parcel of property sought to be acquired and the
value of each separate estate or interest in the property.
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Second — . . . .
The fair market value of all improvements pertaining to the property, if any,
on the portion of the property to be acquired.
Third — The damages, if any, to the residue of the property of the owner or owners
caused by taking out the part sought to be acquired.
Fourth — The other damages, if any that will result to any persons from the construction

of the improvements in the manner proposed by the Plaintiff.

The words “parcel of property” in the first element of damage above means parcel of land, since
the word ‘property” also includes improvements which are included in the second element of
damages and the General Assembly did not intend for improvements acquired to be paid for twice.

Although the third element specifically refers to damages to “land”, any reduction in value to
improvements cause by the acquisition should also be included under this item.

Measuring Setback

The setback for a residential structure that contains Previously Existing Right of Way (PER), that
will be required according to the Fee Simple Warranty Deed description, shall be measured from
the edge of travel lane pavement to the closest point of Living Area. If the property does not contain
PER measure the setback from the Right of Way line to the closest point of Living Area.

1. Open porches and/or covered porches regardless of method of attachment to the associated
structure are not considered living area.

2. Porches which have been enclosed in such a manner as to make them usable on a year round
basis are to be considered living area.

Explanation and Support for Proximity Damages

The identification, measurement, support and documentation of severance damages as a result of
an eminent domain acquisition is the heart of condemnation appraisal methodology. It is critical
that all influences on value are identified, measured and supported with verifiable market data.
When measuring the loss of value attributable to severance damages, the Appraiser must be careful
not to appraise with a “broad brush.” Rather, the Appraiser should measure the subject property
market data while realizing that what one market might be sensitive to, another market might not
even recognize, or recognize to an equivalent extent. It is universally recognized that speculative
or conjectural damages are non-compensable. One aspect of severance damages is the loss in value
attributed to the reduction in proximity to the Right of Way line for single family residential
dwellings. The following section will provide guidance and expectations when addressing
severance damages as a result of the reduction of proximity.

Multiple factors can be attributed to the diminution in value of a dwelling improvement due to a
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reduction of proximity. Some factors, while market driven, are considered to be non- compensable
by law under eminent domain. “Non-compensable” means that, although there may be a decrease
in value to the reminder property due to certain specific factors related to the Right of Way
acquisition, the decrease in value cannot be compensated for under Just Compensation. (see Non-
Compensable Damage Items).

Damages as a result of proximity reduction should not be assumed. Therefore, it is a necessary
step in the process for the Appraiser to physically measure the reduction in proximity, confirm the
zoning requirements and verify whether the acquisition will cause the subject property to be in
violation of setback requirements. The result will need to be discussed and addressed according to
the subject market influences. In addition to the zoning requirements, the Appraiser should verify
what the subject property’s market expectations are regarding proximity from the Right of Way
line. The Appraiser must identify and support the Right of Way distance in which the subject’s
market begins to recognize a loss in value to the subject property and what the loss in value is as
the proximity is reduced. Both the market Right of Way threshold point and resulting damages
incurred due to the reduced Right of Way must be supported from market data reflective of the
subject property.

Additional consideration for estimating proximity damage is analysis of market expectations for
the subject property dwelling type and how proximity to the Right of Way influences market
values. A challenge for the eminent domain Appraiser is the disassociation of the desires and
opinions of the current owner of the subject property compared to that of the market for the subject
property in the before and after valuation. While the current owner may or may not discount the
value of their house due to a reduced proximity, it ultimately is the real estate market for the subject
property that would support whether a value difference exists. The current property owner may
disagree, but the highest and best use of the subject could remain the same while the market value
of the subject is unaffected by the proximity loss. With this challenge in mind the Appraiser must
especially remain as a disinterested third party to the transaction (as expected while valuing all real
estate), and establish the fair market value of the subject property, unencumbered with the personal
desires of the current property owner or the acquiring agency. The driving force and support of the
valuation must be the subject property’s market, therefore, the Appraiser must identify, quantify,
analyze, support and then document the market expectations for the subject property; both before
the acquisition and after the acquisition (where the market forces may be different between the
two).

Properly supported paired sales analysis is necessary to quantify the diminution in value due to a
reduction in proximity to the Right of Way. When using paired sales analysis, the Appraiser must
fully analyze and report the similarities and dissimilarities of all the sales used in the paired sales
analysis and then discuss how the paired sales correspond to the subject property. The sales data
collected and used to support the proximity damage is subject to the same requirements and
expectations as comparable sales used to value the subject property within the appraisal. In other
words, the comparable sales used to support a proximity impact should also have appropriate
similarities to the subject dwelling and overall property characteristics as the comparable sales
utilized to support the subject property value. When the data for paired sales analysis is insufficient
locally, care must be taken to ensure that as the comparable sales are selected from a wider
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geographic area, the comparable sales are selected from similar markets and reflect similar
attributes to the subject property, thus minimizing the need for adjustments. If the analysis and
support for the reduction of proximity cannot be completed within the scope of this method please
consult with INDOT supervision.

General and Special Benefits

For a condemnation filed by INDOT or by a county for a public highway, or by a municipal
corporation for a public use, pursuant to Ind. Code § 32-24-1-9(f), appraisers should also assess
whether any special benefits will accrue to the property owner.

Special Benefits: Benefits are said to be special when they increase the value of the
property, relieve it from a burden, or make it especially adaptable to a purpose which
enhances its value. The benefits must be special, local, or result directly or peculiarly to
the residue of the particular tract from which the appropriation is made. The benefits must
be substantially greater in degree to the owner than to other owners in the community.

General Benefits: Benefits that result to a landowner in common with other members of
the general public or community at large cannot be assessed.

If an appraiser determines that special benefits will accrue to a property owner, the appraiser can
offset the benefits against damages paid under Ind. Code § 32-24-1-9(¢)(3) and (4), reducing the
amount to be paid for damages to the residue or paid for damages, if any, that will result to any
persons from the construction of the improvements in the manner proposed. The appraiser should
not offset special benefits against the compensation to be paid for the fair market value of the land
or improvements being acquired.

Items Affecting Value

The key in separating items that are compensable from items that are not under Indiana
Condemnation Law is whether the item in question would affect the price a willing buyer would
pay for the property. Generally, items that would affect the price a willing buyer would pay are
compensable and items that would not affect the sale price are not.

1. The highest and best use to which the property is adaptable at the time of acquisition. This
highest and best use is not limited to the use made of the property at the time of acquisition.

2. Generally speaking, all present or prospective damages which are the natural or
reasonable result of the acquisition and construction of the improvement, but not including
any damages arising from negligence, lack of skill or wrongful acts.

3. Division, by the acquisition from the subject as affecting access to the residue tracts, and
the size and shape of these tracts. An example would be access to fields.
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4. Contiguous parcels which are operated as a unit and are under the same ownership should
be treated as a single parcel in the appraisal. The common use and ownership of the parcels
are the most important factors. “Contiguous” does not necessarily mean adjacent.

5. Interference with access or loss of access is compensable only when the loss of access is
special and peculiar to the subject property and no other reasonable means of access is
available to the subject property for its highest and best use. This interference with, or loss of
access can be cause by: (1) a grade separation between the subject and the road which prevents
access from the subject to the road, (2) elimination of or deadending a road which in certain
types of traffic being physically unable to reach the subject; (3) elimination of existing
driveways.

6. Income which is intrinsic to the land itself and not to a business operated on the land.
Ground rent may be used to determine the value of the land but the net income from a Business
may not be.

7. Unplatted land should generally be valued at the price it would command in a single sale
(as acreage). The value of the unplatted land may be based upon multiple sales (e.g., lots) if a
ready market exists for the sales, no elements of skill or risk are involved in the sale and no
development costs would be incurred.

8. Platted land may be valued based upon multiple sales, but a ready market must be shown
with no elements of skill or risk involved and a discount factor applied to account for the time
required to market the lots. Taking from one lot in a platted subdivision should normally not
affect the value of other lots.

9.  Existing crops, including nursery stock, should be paid for at the current value of the crop,
if crop cannot be harvested. This value should be the estimated sale price at harvest minus
cost of production (including harvesting) discounted to present value.

10. Minerals and trees as timber or landscaping should be treated as having contributory value
to the land. Consideration should be determined to what extent the value of the land is
increased due to the presence of mineral(s) and an estimation of how much more would a
buyer pay for the land if it contains coal. These estimates should be supported by comparables
containing the contributing item(s).

11. Cost-to-cure to restore utility to the residue may include: replacement fencing, the cost of
constructing an access road or the cost of fill, etc.

12. Drainage problems caused by the construction of the improvement. This may involve the
cost of restoring interrupted field tile or the cost of new tile or other drainage structures.

13. Reduction in setback or lot size which results in placing the subject in violation of local
zoning. The damage cause by the change in highest and best use will need to be evaluated.
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14. The nature of the landowner’s interest in the property as well as the nature of the
Acquiring Agency’s interest (fee, easement, or dedication) in existing Right of Way. For
example, if the Agency’s interest in the existing Right of Way is by way of easement or Right
of Way grant and the landowner owns the underlying fee; the land owner has a limited right
to make use of that portion of the Right of Way not actually under pavement, so long as the
owner’s use does not interfere with the Agency’s use of its easement or Right of Way for
highway purposes.

In the above example, the landowner probably has a right to use the road shoulder to drive
from one field to another or to make turns with farm equipment. See Town of Ogden Dunes
v. Wildernuth (1968), 142 Ind. App. 379, 235 N.E. 2d 73. Any use of the non paved Right
of Way by the landowner in the above example which is a dangerous hazard, obscures sight
distance or interferes with the Agency’s use of the Right of Way would be illegal and non-
compensable.

Non-Compensable Damage Items

Factors affecting market value shall be considered, however, by public policy, certain types of
consequential damages caused by construction may not be assessed as the Courts of Indiana have
determined that awarding these types of damages place an undue burden upon the State for
acquiring land for public improvements. The following are types of damages that a property owner
may incur under Indiana law for which compensation is to not to be paid:

1. More circuitous route to some specific location unless it affects the physical use of the
property as an operating unit.

2. More difficult and inconvenient access, as long as reasonable access remains and the
change in access does not amount to substantial or material impairment of access.

3. Diversion of traffic or interference with a business operated on the subject property
resulting from a loss of free flow of traffic to or past the subject, division of traffic or more
difficult or inconvenient access.

4. Generally, any speculative or conjectural damages.

5. Speculation about future negligence in the construction or operation of the
improvements.

6. Damages based upon the landowners specific intended future use of his property or
compensation based upon improvements which are not yet in existence on the date of take.

7. The advisability of building the improvement or the location of the route.

8. Compensation for personal property. Fixtures or business fixtures are not personal
property and should be treated as part of the real estate. To determine if an item is personal
property or a fixture, refer to the Fixtures section.
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9. Loss of profits from business operated on the subject property.
10. Theft or loss of personal property due to the proximity of the highway.

11. The cost of purchasing a replacement for personal property taken. Relocation
entitlements MAY cover these costs.

12. Any damages for inconvenience suffered by the community or public in general, when
streets are being repaired or highways constructed or widened.

If there are questions or concerns about the above types of damages, you should consult with the
INDOT Appraising Supervisor.

Fixtures: Personal or Real Property

In the case of a total acquisition or an acquisition resulting in relocation, the assigned Appraiser
must coordinate the property inspection with the assigned Relocation Specialist for all parcels
which will involve relocation entitlements; residential, business, farms, personal property moves,
and non-profit organizations. The purpose of the Right of Way Agent’s presence at the property
inspection is to help identify all personal and real property, as per the following regulations:

49 CFR 24.103(a)(2)(i).

An adequate description of the physical characteristics of the property being
appraised (and, in the case of a partial acquisition, an adequate description
of the remaining property), including items identified as personal property, a
statement of the known and observed encumbrances, if any, title information,
location, zoning, present use, an analysis of highest and best use, and at least
a 5-year sales history of the property. (See appendix A, § 24.103(a)(1).)

CFR 24.205(c)(2)(i)(c)

For businesses, an identification and resolution of personalty /realty issues.
Every effort must be made to identify and resolve realty/ personalty issues
prior to, or at the time of, the appraisal of the property.

Fixtures are items which would normally be considered personal property, but because of
attachment to the real estate or use in conjunction with the real estate, are considered part of the
real estate.

Generally an item is a fixture if it is attached or affixed to the real estate or if it is adapted to the
use of the real estate and it was the intent of the person attaching, affixing or adapting the item that
it became part of the real estate. It is frequently said that the intent of the person is the true test of
whether or not an item is a fixture and this intent is not determined solely by the person’s stated
interest. The person’s intent is determined by all surrounding circumstances. For example, if a
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person attaches an item to real estate in such a manner that removal would cause damage greater
than the value of the item, the item is considered a fixture.

Parties, as between themselves, may agree that an item which is attached to real estate is to remain
personal property and may be removed by the owner. A building erected by a lessee on real estate
owned by the lessor may be personal property, if the lease so provides. However, an innocent
purchaser of the real estate who buys without notice of the agreement would probably also acquire
the building as part of the real estate.

Certain items are considered fixtures because they are routinely included in the sale of real estate.
Among these items are:

« Lighting fixtures attached to walls or ceilings

+  Water closets, vanities and other bathroom fixtures
- Stoves or other building appliances

 Curtain rods and attached blinds

It must be understood, however, that even these items are sometimes not fixtures, for the reasons
stated above. Consequently, the Appraiser should always consider each item, and the facts
surrounding its presence, individually and critically.

Trade fixtures are items, such as machinery, which are affixed to the real estate by a tenant and are
to be used in the business conducted on the real estate. If there is no agreement to the contrary and
the item(s) may be removed without causing substantial injury to the real estate or the item(s)
themselves and are capable of being re-installed and used elsewhere, the item(s) probably remains
the personal property of the tenant. If the tenant fails to remove the item(s) within a reasonable
period of time after the termination of the lease, the item(s) probably become a fixture.

Business fixtures are those items used in conjunction with a business which are so specially adapted
to that business that they have little or no value to the owner independent of the operation of the
business. This definition of business fixture can include items that normally are considered
personal property. Ash trays, towels and other items used in the motel business which have the
name of the motel imprinted on them would be business fixtures, although such items normally
would be personal property.

To avoid possible cases of double compensation; in the case of a total acquisition or an acquisition
resulting in relocation, the Appraiser shall use due diligence to coordinate the property inspection
with an agency Right of Way Agent; as per 49 CFR 24.103(a)(2)(i). Thus identifying and
establishing the real property and personal property.

This discussion of fixtures is intentionally brief and is meant only to be an introduction to the
subject and a general guide for the Appraiser. There are more diverse and questionable situations
which the Appraiser will occasionally encounter. In those circumstances the Appraiser should seek
advice from an appropriate supervisor, and/or legal advice from the Deputy Attorney General, or
the Attorney for the Local Public Agency as the situation dictates.
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Access Rights

Access rights have been defined as: “The right of ingress to and egress from a property which abuts
upon an existing street or highway”. The concern of the Appraiser is to what extent the Acquiring
Agency may regulate this right without payment of just compensation, the point at which
regulation or limitation of access requires payment of just compensation and what acts by the
Agency constitute regulation of limitation of access.

The owner of real estate abutting on a street or highway has a private right in such street or
highway, distinct from that of the public, which cannot be taken or materially interfered with
without payment of just compensation. However, the rights of an abutting owner must be
subordinated to the right of the public to the proper use of the highway and the right of
governmental agencies to enforce proper police regulation. The right is subject to reasonable
regulation and restrictions for the purpose of providing reasonably safe passage for the public, but
the regulations or limitations cannot be enforced where they unduly limit or unreasonably
interfered with the rights of the abutting owners.

The right of the abutting owner which has been using a highway for access purposes cannot be
taken without just compensation, but, while the entire access may not be cut off, an owner is not
entitled to access to lands at all points in the boundary between it and the highway. If the owner
has a free and convenient means of access to the property and to the improvements thereon, and
the means of ingress and egress are not substantially interfered with by the governmental Agency,
there has been no compensable loss.

The right of access attaches to real estate which abuts on a public road or highway. The real estate
which possesses this right does not have to be fee ownership in the land, but may consist of an
easement. That is, if the owner of land which does not abut a public street or highway has the only
means of access over an easement which runs to a public highway, the owner has the same right
to that access at the highway as the owner of land abutting the highway.

The right to access is subject to regulation by the governmental authorities having control over the
public highway through what is called “Police Power”. In the case of state highways in Indiana,
regulation may consist of speed, size and weight limitations on vehicles using the highway and
INDOT regulations concerning driveway permits. Likewise, Local Agencies may have similar
restrictions which must be adhered to.

Actual access from the abutting land to the highway is usually gained through a driveway. INDOT
has enacted regulations establishing requirements and restrictions for driveways. These regulations
can be found in the Indiana Administrative Code Title 105, Article 7. Under the regulations,
INDOT has the authority to limit the number of driveways, determine allowable sizes for the
driveways and require that the driveways meet construction and material standards.

Police Power gives INDOT the right to reasonably regulate access, for legitimate safety reasons,
but not the right to deny reasonable means of access to the abutting owner. If regulation by
INDOT, through its permits process, results in an abutting landowner being denied reasonable
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means of access, INDOT is responsible for restoring reasonable access or paying just
compensation to the landowner.

A landowner is not entitled to unlimited access to the public highway for the full length of its
abutment on a highway; however, the landowner is entitled to reasonable access to his/her
property. Reasonable access, for some uses, may require more than one driveway or driveways of
unusual size.

Under certain circumstances, State or Local Agency actions remote from the landowner’s land may
substantially and materially interfere with access and require just compensation. The Indiana
Appellate and Supreme Courts have held that relocation of a road which places the affected real
estate on a dead end road or cul-de-sac may cause compensable damage. In many of the “dead end
street” cases, the altered access to the property actually interfered with the existing use of the real
estate; the new access was over roads with restricted weight limits or roads too narrow or turns too
sharp to allow passage of trucks which had used the previous access to the property. See State v.
Geiger & Peters (1964), 254 Ind. 143, 196 N.E. 2d 740; State v. Hastings (1965), 246 Ind. 475,
206 N.E. 2d 874 and State v. Toliver (1965), 246 Ind. 319, 205 N.E. 2d

672.

A change in grade of an existing road which substantially and materially interferes with the
landowner’s access would also require just compensation. However, the Courts have allowed
damage even where there was no pre-existing use being made of the property and it retained access
to another through road. State v. Peterson (1978), 269 Ind. 340, 381 N.E. 2d 83. While in Young
v. State (1969), Ind., 246 N.D. 2d 377, the Court ruled that relocation of a pre-existing road away
from the landowner’s property did not substantially and materially affect access when the property
retained its frontage on the former state road (now a frontage road) which was open at both ends.

In summary, loss of access is compensable only when the loss of access is special and peculiar to
the property and only when no other reasonable means of access is available to the property. “Other
reasonable means of access” does not mean access that is reasonable for some other use of the
land. It refers to the access that will permit the land to be used for that purpose which was its
highest and best use prior to the Agency’s actions or acquisition.

On projects involving limitation or relocation of access, the State attempts to provide the
landowner with access which is reasonable for its current highest and best use. However, the
Appraiser should never assume that the property will be unharmed. The Appraiser must determine
if the property will retain reasonable access for its highest and best use. If it does, the property is
not damaged.

Title or Interest Acquired

It is the intent of this section to provide some comments of clarification regarding the various types
of title or interest acquired by the State in the course of Right of Way acquisition.

1. Warranty Deed — Except as otherwise provided, INDOT acquires fee simple title
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by warranty deed in all acquisitions of permanent right of way, including limited access
acquisitions. With approval from the Office of the Attorney General, a special or limited
warranty deed may be used for certain limited acquisitions where a property owner may
have justifiable reasons to limit their warranties.

2. Quit-Claim Deed — This type of instrument is used to secure a conveyance or
release, without warranties of title, interest, or claim, and is often employed to eliminate
interests less than fee simple, like easements.

3. Temporary Rights of Way — This is often used by INDOT to seek a temporary
easement in the property to complete construction on an area of land that INDOT intends
for a property owner to retain ownership over, and upon completion of construction,
INDOT will release its interest in the easement area.

4. Right of Way Grant or Perpetual Easement —Grant when INDOT is not seeking
to acquire fee simple title for permanent Right of Way or access rights from the same
owner, but instead, is seeking a permanent easement.

The Buying Procedures Section of the Real Estate Manual and the Right of Way Engineering
Manual has more detail regarding these contingencies.

ADMINISTRATIVE EXPECTATIONS

Land Records System

For INDOT acquisitions, the use of INDOT’s Land Records System (LRS) is an integral part of the right
of way acquisition process. All staff and consultants are expected to utilize the system, during the appraising
process, to provide status updates, information about the appraisal assignment, information about contact
with property owners, and other reporting. This information should be entered accurately and timely.

NOTICE TO OWNER REQUIREMENTS

Notice to Owner Letter

Prior to or during the Appraisal Problem Analysis, the APA preparers or the ROW Manager should ensure
that the Notice to Owner Letter, in the Appendix, is sent to a property owner with a physical copy of the
Acquiring Real Property for Federal and Federal-aid Programs and Projects brochure developed by the
Federal Highway Administration.

49 CFR § 24.102(b)

As soon as feasible, the Agency shall notify the owner in writing of the Agency's interest in
acquiring the real property and the basic protections provided to the owner by law and this part.

For State projects, with the Notice to Owner Letter, a contact information request form is to be sent with a
postage paid envelope; this contact information request form shall request that the property owner provide
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their phone number and/or email address. When this contact request form is used, in licu of a physical
copy of the Acquiring Real Property for Federal and Federal-aid Programs and Projects, a web link to
the online brochure can be provided in the Notice to Owner Letter, however, the contact information
request form must allow for the owner to be able to request a physical copy of the brochure. LPAs can
choose to use this process on their projects as well.

Letter of Owner Contact

For properties being appraised, the appraiser must provide the property owner or the owner's
designated representative an opportunity to accompany the appraiser on the inspection of the
property. This requirement is not applicable to properties that will be valued with a Waiver
Valuation. A sample letter the appraiser can use for this contact is located within the Appendix.
The FHWA booklet entitled Acquiring Real Property for Federal and Federal-aid Programs and
Projects should be provided to the property owner or owner representative at the owner contact
meeting, unless the owner confirms they have previously received it.

49 CFR 24.102 (¢)

(Appraisal, waiver thereof, and invitation to owner. (1) Before the initiation of
negotiations the real property to be acquired shall be appraised, except as
provided in §24.102 (c)(2), and the owner, or the owner's designated
representative, shall be given an opportunity to accompany the appraiser
during the appraiser's inspection of the property.

APPRAISAL PROBLEM ANALYSIS (APA)

The Appraisal Problem Analysis (APA) is a concurrence between the Agency, the Appraiser
and/or Review Appraiser concerning the appraisal problem and the first step in the appraisal
process to define the appraisal problem, scope of work, and appraisal format involved to
complete the assignment for the property to be acquired.

The Appraisal Problem Analysis & Fee Estimate (APA) form is the means by which the appraisal
problem is identified. INDOT appraisal staff or fee appraisal consultants may be given an
assignment to determine the appraisal problems which exist on each parcel of a given project.
Review Appraisers under contract for either INDOT consultants or Local Public Agencies often
perform this task. For appraisal assignments directly made by INDOT Real Estate, INDOT can
waive the need for an APA for an assignment involving a Waiver Valuation, however, for appraisal
assignments made by consultant ROW Service Managers, an APA is required for all valuation
assignments so that INDOT Real Estate can concur with whether a Waiver Valuation is
appropriate.

The following procedures should be followed in completing this assignment:
1. Study the latest Right of Way plans and plats for the project assigned.

2. Check the parcel packets for leases and other pertinent information that could have an
effect on the appraisal problem.
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3. When appropriate, review the project file checking all previous Right of Way cost studies,
environmental studies, and correspondence.

4. Make a field inspection of the project area and the parcels to be estimated.

Upon the discretion of an INDOT Appraisal Supervisor, the appraisal problem will be identified
by reviewing the Right of Way plans. When this is done, the Review Appraiser assigned to the
project must verify that the appraisal problem was properly analyzed and that the Appraiser
assigned to each parcel, will be preparing the correct appraisal report.

5. Prepare the Appraisal Problem Analysis for each parcel on the project. The APA includes
current photos of the subject property and approximate area of acquisition (photos should
be 3.5” X 5” minimum), aerial of the subject property, engineer’s plat, area computation
sheet and estimated setback of improvements on damaged properties. All attachments
and supporting documents must be clear and conducive to read. If the parcels are
subsequently assigned to a fee Appraiser/Reviewer, the Appraising Supervisor will use
the Appraisal Problem Analysis to prepare the appraisal fee estimate.

6. The appraisal format and approach(s) to value must be appropriate for the appraisal

problem to be addressed. When the analysis of the appraisal problem indicates it is a
“borderline” situation (i.e. damages — long form versus no damages — short form);
indicate the appraisal form and approaches which you feel will best address the appraisal
problem.
At the bottom of the report, briefly describe the alternate format, and approaches to value
that may be required to prepare the appraisal report. The Review Appraiser for the project
and the Appraiser assigned to appraise the parcel in question will later inspect the property
and reach an agreement as to the valuation process to be followed.

7. If the Appraiser is a fee Appraiser under contract with INDOT, the Appraising Supervisor
must be made aware of any changes that may cause a modification to the contract with
regard to the fees or the due date. INDOT Supervisors will approve the appraisal &
appraisal review fee amount and using the appropriate fee schedule, the APA should
itemize both the appraisal & appraisal review cost breakdowns.

8. In compliance with provision 49 CFR 24.102 (b), the Notice to Owner letter (see
Appendix) must be sent to all property owners on the project. At the beginning of the
Appraisal Problem Analysis assignment, unless the ROW Services Manager has arranged
for another staff member to mail the notice, the APA preparer will mail the Notice to
Owner letter to all property owners and include a copy of the letter with the completed
APA. The letter should address all owners of record as noted in the Title and
Encumbrance Report.

a. A copy of the letter will be submitted to INDOT with the completed APA.
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b. The Notice to Owner letter is to be mailed to all parcels, including Waiver Valuation
parcels, this requirement is to maintain compliance with the Federal Uniform Act.
Include a physical copy of the land acquisition brochure with the Notice to Owner
letter.

c. Please do not change the Letter except to add the date, pertinent project information,
property address, owners of record.

LAND ACQUISITION VALUATION REPORTS

The type of property to be appraised combined with the nature and impact of the proposed
acquisition will dictate the appropriate approaches to value required and the report format. The
report format will dictate the length and contents of the valuation report or appraisal report. The
following report formats are utilized by the agency for acquisitions:

1. FMYV Evaluation: Waiver Valuation (Not an Appraisal)
2. Value Finding Report

3. Short Form Report

4. Long Form Report

5. Narrative / Specialty Report

Information and expectations for FMV Evaluation: Waiver Valuation Reports are located in the
“Other Valuation Services” section of the Valuation Procedures chapter. In this section of this
manual are instructions that are applicable to all appraisal reports for acquisitions.

Appraisal Reports Scope of Work

For each appraisal assignment, unless otherwise agreed between INDOT and the appraiser, an
appraiser is expected to use the following at a minimum as their scope of work:

1. Provide an appraisal meeting the federally regulated definition of an appraisal:

CFR 24.2 (a) (3)

The term appraisal means a written statement independently and impartially
prepared by a qualified Appraiser setting forth an opinion of defined value of an
adequately described property as of a specific date, supported by the presentation
and analysis of relevant market information.

2. Afford the property owner or the owner's designated representative the opportunity to
accompany the appraiser on the inspection of the property, as required by the federal
regulations. 49 CFR 24.103(a)(2)(1).
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3. Perform an inspection of the subject property. The inspection should be appropriate for
the appraisal problem, and the Scope of Work should address:

a. The extent of the inspection and description of the neighborhood and proposed
project area

b. The extent of the subject property inspection, including interior and exterior areas,
and digital pictures of these areas

c. The level of detail of the description of the physical characteristics of the property
being appraised (and, in the case of a partial acquisition, the remaining property)

4. In the appraisal report, include a sketch or marked up aerial of the property and provide
the location and dimensions of any improvements. Also, it should include adequate color
photographs of the subject property and comparable sales and provide location maps of
the property and comparable sales as specified in this FHW A-approved manual.

5. In the appraisal report, include items required by the acquiring agency, including the
following list:

a.

3

/o

= @ o

-

J-

k.

The property right(s) to be acquired, e.g., fee simple, easement, etc.

The value being appraised (usually fair market value), and its definition
Appraised as if free and clear of contamination (or as specified)
The date of the appraisal report and the date of valuation,

An identification of realty/ personalty as required per 49 CFR 24.103(a)(2)(1)
The known and observed encumbrances, if any

Title information
Location

Zoning

Present use

At least a 5-year sales history of the property

6. Influence of the project on just compensation: the Appraiser shall disregard any decrease
or increase in the market value of the real property caused by the project for which the
property is to be acquired or by the likelihood that the property would be acquired for the
project, other than that due to physical deterioration within the reasonable control of the

OwWner.

7. In the appraisal report, identify the highest and best use as though vacant and as improved,
if applicable. If highest and best use is in question or different from the existing use,
provide an appropriate analysis identifying the market-based highest and best use.
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8. Present and analyze relevant market information. Specific requirements for market
information are in this Manual and should include research, analysis, and verification of
comparable sales. Inspection of the comparable sales should also be specified.

9. In developing and reporting the appraisal, disregard any decrease or increase in the fair
market value of the real property caused by the project for which the property is to be
acquired or by the likelihood that the property would be acquired for the project. If
necessary, the appraiser may cite the Hypothetical Condition, Extraordinary Assumption
or Supplemental Standards Rules under USPAP to ensure compliance with USPAP while
following this Uniform Act requirement.

10. In the case of a total acquisition or an acquisition resulting in relocation. The assigned
appraiser will coordinate the property inspection with the assigned Relocation Specialist
for all parcels which will involve relocation entitlements; residential, business, farms,
personal property moves, and non-profit organizations, as per 49 CFR 24.103(a)(2)(1).

11. Report his or her analysis, opinions, and conclusions in the appraisal report.

12. Floodplain: The report must have all pertinent information pertaining to the subject’s
floodplain status.

Additional Content — Scope of Work

INTENDED USE: This appraisal is to estimate the fair market value of the property, as of the
specified date of valuation, for the proposed acquisition of the property rights specified (i.e., fee
simple, etc.) for a Federally assisted project.

CLIENT & INTENDED USER: The client and intended user of this appraisal report is primarily
the acquiring agency. However its funding partners may review the appraisal as part of their
program and oversight activities.

TYPE OF APPRAISAL REPORT FORMAT: USPAP STANDARDS RULE 2-2

Each written real property appraisal report must be prepared under one of the following three
options and prominently state which option is used: Appraisal Report or Restricted Appraisal
Report.

ASSUMPTIONS AND LIMITING CONDITIONS: The Appraiser shall state all relevant
assumptions and limiting conditions. In addition, the acquiring agency may provide other
assumptions and conditions that may be required for the particular appraisal assignment, such as:

e The data search requirements and parameters that may be required for the project

e Identification of the technology requirements, including approaches to value, to be used
to analyze the data
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e Need for machinery and equipment appraisals, soil studies, potential zoning changes, etc.

e Instructions to the appraiser to appraise the property "As Is" or subject to repairs or
corrective action

e As applicable include any information on property contamination to be provided and
considered by the Appraiser in making the appraisal

FAIR MARKET VALUE - This is determined by State and Federal law. For the purpose of
valuing the property, including land and any building, structure and improvement thereon,
acquired under the power of Eminent Domain by the Federal government or using Federal-aid or
Federal grant funds, Fair Market Value is the amount of money (cash or its equivalent) which, as
of the date of valuation:

I.  An informed and knowledgeable purchaser willing, but not obligated, to buy the
property would pay to an informed and knowledgeable owner willing, but not obligated,
to sell it.

2. Taking into consideration all uses for which the property is suited and might in reason
be applied; including, but not limited to the present use or highest and best available use
taking into consideration the existing zoning or other restrictions upon use and the
reasonable probability of a change in those restrictions.

3. Allowing a reasonable period of time to effectuate such sale.

4. Disregarding any decrease or increase in fair market value of such real property prior
to the date of valuation caused by the public improvement for which such property is
acquired, or by the likelihood that the property would be acquired for such improvement,
other than that due to physical deterioration within the reasonable control of the owner.

5. Disregarding the fact that the owner might not want to part with the land because of
its special adaptability to the owner's use.

6. Disregarding the fact that the taker needs the land because of its peculiar fitness for
its purpose.

7. Disregarding any "gain to the taker", i.e., not giving consideration to the special use
of the condemner as against others who may not possess the right of Eminent Domain.

8 Fair market value, based upon adequate recent comparable sales and offering data is
usually the measure of just compensation.
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Instructions Applicable To All Appraisal Reports

INDOT approved forms should be used, unless otherwise authorized. The type of report being
used should be named or marked at the beginning of the report. Forms used by fee appraisers
should have a cover page that mirrors the Appraisal Report cover page, and in addition, should
cover the same topics listed in the official form. Additional forms or pages may be added as
necessary to properly document the appraisal of the property to be acquired

INDOT project numbers, code numbers, and parcel numbers must be included in the reports, along
with the name of the road under construction and the county where the property is located.
(Exceptions can be made for LPA projects.)

The type of property being valued should be identified.

a  The LRS database will only accept ONE type and it must be one of the following:
Residential, Commercial, Bare Land, Farm, Special, or Industrial.

b  In the report, in addition to the above property type, you may add in parenthesis
additional clarifications about the specific type of property, such as gasoline service
station, general store, warchouse, dairy farm, single family residence, multi-family
residential, etc. For instance: bare land (Commercial). Commercial (General Store),
Farm (Dairy farm), etc.

Full name, address, and phone number(s) of the owner(s) should be provided; when applicable,
the same tenant information should be provided.

a  Ownership information should be complete and match the names listed in the title and
encumbrance report.

b  If during the appraising process, the appraiser determines that there are tenants of the
property not disclosed on the title and encumbrance report, the tenants’ information
should identified (along with the nature of the rights of possession) in the report.

¢ Contract buyers should also be identified and their names, addresses, and telephone
numbers should be obtained, if possible.

The appraiser should describe the property to be acquired, and in addition, include a copy of the
legal real estate description provided by the Agency in the report. The report should also provide:
the location of the property (including the “911 address” of the property), the size of the property
to be acquired, and a description of any impacted land improvements and improvements. An
unaltered copy of the right-of-way parcel plat should be included in all reports along with a copy
of the conveyance document(s).

a In the report, in the appropriate spaces, you should provide the total NET area of the
property before and after the acquisition, the total area of NEW Fee Simple Right of Way
acquisition (separately denote any Previously Existing Right of Way; PER.), Temporary
Right of Way3, and the Access Rights that may be acquired. The before area is the gross
area minus the area which is in existing Right of Way.
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b The report should be written so that the reader, who may never physically see the property,
can attain the appropriate understanding and mental image of the property and acquisition.

Sales Record: All sales of/or from the subject property in the past five years must be reported
showing the information called for on the form. If the appraiser finds that the property has sold but
cannot verify the selling price, efforts made to satisfy this requirement must be explained.

If a sale of/or from the subject property is reported in this section and such sale is not used as a
comparable in the appropriate approach to value, the appraiser must explain in the valuation
procedure analysis the reasons why the sales information was not used.

If there have been no sales of/or from the subject property within five years immediately preceding
the appraisal, simply state “None in Past Five Years” under this section.

Color photographs of good quality are required in each copy of any report format and must be no
less than 3 X 5” inches in size. The photographs must at a minimum include the following: each
area of acquisition (photographed looking both directions), all items involved with a cost to cure,
and all land improvements and improvements in the area of acquisition.

The assigned review appraiser or reviewer must deliver a copy of the valuation report, and if
applicable, the review appraisal, electronically in portable document format (PDF). Exceptions
can be made for LPA projects by the LPA.

Documentation of Inspection: The appraiser must provide the property owner or the owner's
designated representative an opportunity to accompany the appraiser on the inspection of the
property. The appraisal should disclose the date of the inspection and the property owner’s
response to the appraiser’s invitation to accompany him or her during the inspection.

If repeated attempts to contact the owner are not successful, it may be necessary to appraise the
property without an inspection. However, the Appraiser must clearly indicate the circumstances
under which the appraisal was made. If the property owner did not respond to the invitation, the
appraisal should so state, and in addition, there should be a description of how the invitation was
provided to the owner. The invitation should consist of at least the Owner Contact Letter and an
attempt to reach the owner by phone if there has been no response to the Letter. The appraiser
should list the names of everyone present during any meetings with the property owner. It is helpful
for the Appraiser to describe in the appraisal report what concerns the owner may express.

Effective Date: The “effective date” or “as of” date should be included and should be the date the
property was last inspected by the appraiser, unless the appraisal is a specially ordered report being
made for a condemnation trial where the “date of take” has been determined through the
condemnation legal process. The signature date on the report should not be more than 30 days after
the effective date/last viewing of the property.
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Certificate of Appraiser: This must be in the appraisal. Changes to the certificate should not be
made unless approval is obtained from INDOT or the LPA. Please carefully read the certification
before signing and dating the report. The appraiser’s signature on this form certifies compliance
with the certification as written.

Sketch Requirements: If the property is bare land, an unaltered copy of the land plat will be
sufficient. If there are improvements on the property, provide a sketch/diagram of the parcel as
near to scale as possible, showing dimensions, and attach a copy of the land plat. Provide a
directional arrow indicating north and the plan sheet and/or aerial photo may be utilized. Specific
items affected in the right of way acquisition that need to be identified in the sketch are as follows:

a. Land Improvements- Label all affected land improvement; this includes all types of
drive access and any parking area (asphalt, concrete, gravel, etc.) including the number
of parking spaces, trees, shrubs, planters, light-poles, septic system, private well,
sprinkler system and so forth. Identify any appropriate cost-to-cure items, where they
are currently located and where they will be located after being moved.

b. Building Improvements- Label all affected building improvement structures and
identify any appropriate cost-to-cure items. When appropriate, the dwelling “setback
measurements” should be provided to document the effects of the Right of Way
acquisition.

Photos: Unless the appraiser was unable to inspect the interior of a property, there should be photos
of the interior of any building improvements, in addition to photos of the exterior of building
improvements, photos of all improvements and land improvements impacted by the acquisition, and photos
of the right-of-way to be acquired.

Present Use and/or Highest and Best Use Analysis — State the present use of the property. State
your opinion (based on a study of the market), as to the use that would result in the greatest net
return to the property. If the present use is not the premise on which the valuation is based, an
explanation must be given justifying the determination that the property is available and adaptable
for a different highest and best use and that there is a demand for that use in the market.

Comparable Sales Data Documentation: A locator map setting out their locations relative to the
subject property and neighborhood must also be included. For more information regarding
comparable sales requirements, see the section on Market Data.

Improvements and Land Improvements:

a  Ifimprovements are not affected by the acquisition, observed values can be used for the
improvements.
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b  Describe all improvements to be acquired and establish the depreciated contributory
value of each using the cost approach. A local contractor or a reliable cost manual may
be used to establish the cost new. The estimated contributory value of the improvements
may not exceed the cost new.

c The appraiser should also, for any improvements the owner may be able to retain,
provide a salvage value for that improvement.

Land Improvements in Temporary Right of Way: If there are improvements in the temporary right of
way which the appraiser believes may be allowed to remain without hampering construction, refer to the

Do Not Disturb section.

Access: Even if no access-related damages are warranted, there should be a description of the existing

access, and in addition, a description of what the access will be after the acquisition.

Evaluation of Residue Damages:

a Cost-to-cure items such as wells, septic systems, and fencing may be included in any
appraisal report. Complicated Cost to Cure items are not appropriate for waiver
valuations or value finding reports and will require a short or long form appraisal.

b The appraisal of minor land severance damages which requires only a brief explanation
or analysis is also allowed in any appraisal report.

c  Ifachange in the highest and best use is indicated after the acquisition, which will cause
damages to the remaining property, a Long Form Report must be used.

Nominal Damages: If nominal damages are being awarded, these damages must be explained.

Excess Land — Procedures and policies for describing and referring to excess land and its valuation
should be implemented when excess land is involved, as further detailed in.

Breakdown of Estimated Compensation — This section, located at the end of the Report, is an
administrative requirement designed to facilitate review and audit operations.

Value of Acquisition — Multiply the areas of the various land types taken by their respective unit
values and enter the products in the column provided. Itemize land improvements and buildings in
the spaces provided and show the total value of the Permanent Right of Way acquisition.

Indicated Loss in Value to Residue —cost-to-cure estimates and the severance damage estimates
are to be entered separately under this category.

Special Benefits — If special benefits will accrue to the remaining property by reason of the
acquisition, the total amount will be entered and subtracted from severance damage in the space
provided. When calculating the indicated loss in value to the residue, special benefits may be
assessed only against total severance damages, and may partially or completely offset same.
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Compensation for Use of Right of Way — These figures represent total estimated compensation for
land areas of Temporary Right of Way Right of Way.

Estimate of Fair Market Value for all Right of Way Acquired — This figure is the sum of “Total
Value of Acquisition”, Indicated Loss in Value to Reside (net) and “Compensation for Use of
Right of Way”.

Addenda - Exhibits and data not included in the body of the report such as photographs, location
maps, leases, legal descriptions, zoning requirements, construction plans, and cost-to-cure
consideration may be included as addenda. The appraiser’s qualifications are not required but can
also be included as an addendum.

Value Finding Appraisal Report

The Value Finding report is used for uncomplicated acquisitions of property or property rights and
uncomplicated cost to cures. The Value Finding is used when the appraisal problem exceeds the
dollar limitations of the Waiver Valuation. As this appraisal report form is intended to be used for
uncomplicated acquisitions, less detail and analysis is required than when a Short Form or Long
Form is to be used for an assignment.

A Value Finding Report should not be used if the following apply:
L If relocation of individuals to be displaced is required;

2. For acquisitions involving major building improvements, such as dwellings,
commercial buildings, etc.;

3. If the current use is not the highest and best use of the property;

4, More than one valuation approach needs to be utilized to evaluate the value of the
acquisition; or

5. If a change in the highest and best use is indicated after the acquisition, which will
cause damages to the remaining property, a Long Form Report must be used.

The Value Finding Appraisal Report can be used for total takes when the acquisition only involves
bare land and land improvements. The report can also be used for acquisitions involving small
structures, such as sheds and small signs that do not produce income.

Short Form Appraisal Report

The Short Form report may be used for either a partial or total property acquisition. These reports
require as much detail as necessary to describe the property to be acquired.
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In addition to the general instructions applicable to all reports, and applicable to all appraisal
reports, a Short Form Report should utilize the use of a market grid to help portray adjustments
based on the degree of comparability of sales used. The adjustments should be entered as
percentages or dollar amounts in the grid columns on the form, then the adjustments should be
fully explained in the space below the grid. When there is not a substantial value difference
between a comparable sale and the subject property, a “lump sum” adjustment is acceptable
provided an explanation of the significant elements of dissimilarity is included in the appraisal
report. If there is a substantial value difference between a comparable sale and the subject property,
a detailed explanation is required for each significant element of dissimilarity affecting value for
which an adjustment is made.

A Short Form Report should not be used if the following apply:

1. If there is an impact to the residue of the property that requires a need to evaluate the
“after” value of the property, then a Long Form must be used;

2. If a change in the highest and best use is indicated after the acquisition, which will cause
damages to the remaining property, a Long Form Report must be used.

3. If'the appraiser has determined that “special benefits” have accrued to the property
owner, a Long Form Report must be used.

Long Form Appraisal Report

The Long Form appraisal report is the report to utilize when there is a need to further evaluate the
“before” value and the “after” value of a property, to explore the issue of residue damages. This
form is to be used when the simpler appraisal forms are not applicable due to the limitations set
for their usage. Explanations of appraising issues should be thorough and complete in Long Form
appraisals.

This report form is also the appropriate form to be used to analyze issues with highest and best
use when, after the State’s acquisition in a partial taking, the highest and best use of the residue
will change. In an analysis of highest and best use of the property being appraised, and any
remaining property after the acquisition, must include consideration of any easements, leases or
other title encumbrances. If the present use is not the highest and best use, show the basis for
deciding that the property is legally and economically available and adaptable for a use other than
the present use and that there is a demand.

Cost Approach after Acquisition

If the cost approach is used in the before value, it may well be applicable in the after value,
assuming that all or a portion of the improvements are on the remainder. Building sizes and unit
costs usually need not be repeated in the cost approach after the acquisition since they would
remain constant: It will only be necessary to reconsider the accrued depreciation for any functional
or economic obsolescence as a result of the acquisition. If no severance damages are found to occur
to any parts of the residue, their respective values as established in the before value may be re-
applied in the after value with only a brief explanation.
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Market Data Approach after Acquisition

The same criterion applies in arriving at an estimate of value after the acquisition. If there are major
changes in the residual property the Appraiser shall attempt to find sales that have factors of
comparability, even though they may be somewhat remote. It is more acceptable for an Appraiser
to use and make adjustments to sales of remote comparability (for support of the after value) than
it is to disregard this approach. If no severance damages or benefits are found to occur to the
residue, the value as established in the before value less than value of the part acquired may be re-
applied to formulate the after value for this approach. A brief explanation will be necessary.

Income Approach after Acquisition

In many cases, the after value may be supported by developing a new income approach which may
require a new estimate of economic rent and schedule of expenses. In any event, justification for
the data used to support this approach will be required to the same extent as in the before value.

Consideration of Special Benefits

Damages to the remaining property which have been estimated and fully supported may be
partially or completely offset by similarly supported special benefits. All residues located on or
near interchanges should be considered for special benefits. Further information about special
benefits, as opposed to general benefits, and how these damages should be used to offset against
residue damages is in the section on General and Special Benefits in the Eminent Domain Legal
Information Section.

POLICIES AND PROCEDURES

Contaminated Properties

Typically, INDOT requests the Appraiser to appraise the subject property as if free & clear of
contamination. Please refer to the below extraordinary assumption and hypothetical condition
provided by USPAP to be referred to in the appraisal report. Refer any questions about
contaminated properties to the INDOT Office of Environmental Services.

Extraordinary Assumption

EXTRAORDINARY ASSUMPTION: an assignment specific assumption as of the effective date
regarding uncertain information used in an analysis which, if found to be false, could alter the
Appraiser’s opinion or conclusions.

Comment: Uncertain information might include physical, legal or economic characteristics of
the subject property; or conditions external to the property, such as market conditions or
trends; or the integrity of data used in an analysis.

Example: Appraising a property as if it were free of environmental contamination when it is
not known to be contaminated.
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Hypothetical Condition
HYPOTHETICAL CONDITION: a condition, directly related to a specific assignment, which is

contrary to what is known by the appraiser to exist on the effective date of the assignment results,
but is used for the purpose of analysis.

Comment: Hypothetical conditions are contrary to known facts about physical, legal, or
economic characteristics of the subject property; or about conditions external to the property,
such as market conditions or trends; or about the integrity of data used in an analysis.

Example: Appraising a property as if it were free of any contamination when it is known to
be contaminated.

In developing and reporting the appraisal, disregard any decrease or increase in the fair market
value of the real property caused by the project for which the property is to be acquired or by the
likelihood that the property would be acquired for the project.

Multiple Interest Holders

When a property has more than one interest holder, such as a tenant, easement, life estate, or other
less than fee interest, the value of those interests in the property should be broken out in the
valuation report, so that INDOT will know the division of the compensation that may need to go
to those interest holders. INDOT will need to know the value of the interest (such as the life estate)
as well as the value of the remainder fee interest.

Tenant-Owned Improvements

For tenant-owned improvements, at the time of the owner contact and/or property inspection it is
the responsibility of the appraiser to determine ownership of the improvements. If any
improvements are lessee owned, it will be necessary to determine:

1. Intent of the parties as to ownership of improvements made by the lessee.
2. Terms of the lease, if any, concerning improvements made by the lessee.

3. The method in which the improvements are affixed to the property.

Depending on the particular lessee owned improvement and the Intent of the parties, terms of the
lease and the method of affixation of improvements, it will be necessary to determine if the
improvement is personal property or real estate. If the improvement is determined to be real estate,
it should be appraised, and a separate value broken out in the appraisal report. If the improvement
is personal property, it should not be included in the appraised value, but should be identified in
the appraisal as personal property. There may be relocation implications, as such notify Relocation.
It may be necessary to obtain an appraisal prepared by a specialist for items not typically
considered real estate.
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Life Estates

A life estate is a right of use, occupancy, and control of a property, limited to the lifetime of a
designated party, known as the life tenant. The life tenant has the right to earn profits from the
property during his or her lifetime and has a duty to maintain the property in good condition. If it
is determined during the appraising process that a life tenant is deceased, this should be noted, and
the appraiser will not need to value the life estate. Both the life estate and the remainder interest
should be valued.

Easements

An easement is a negotiated agreement that grants another property or individual the right to use
a property for a specific, identified use, such as access, drainage, etc. A property gaining the right
is benefited by the easement, whereas the property subject to the easement is burdened by the
easement. Easements are rarely sold on the market, and so, a market value for an easement is
difficult to determine. The appraiser should describe the easement holder(s), describe their
easement interests, describe the valuation approach used, and determine the easement holder’s
portion of the compensation due for the value of an easement.

Pre-Existing Right of Way

In some instances, Right of Way acquisitions by the acquiring agency were not recorded. In an
effort to correct this situation, some parcels may include a break-out of the area of existing Right
of Way to be acquired by Warranty Deed as follows:

1. Area under the pavement.
2. Area of apparent existing Right of Way.
3. Area of additional Right of Way to be acquired.

The following policy has been established by INDOT to determine Just Compensation for
acquiring Presently Existing Right of Way:

1. A nominal amount of $1.00 will be awarded for the entire area under the pavement.

2. The fair market value for the new Right of Way to be acquired will be established by
standard appraisal procedures.

3. The value of the apparent/existing Right of Way calculated at 100% of the value of the
adjacent new Right of Way.

4. Land improvements in the existing Right of Way will be appraised on the basis of their
contributory value to the subject property or a cost-to-cure estimate as appropriate.

State installed items, such as guardrail, bridge wingwalls, rip rap, etc. will be provided
No compensation.
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It is acknowledged that extenuating circumstances MAY in some instances seem to nullify this
approach to value. If such is the case, the matter should be resolved by consultation with the
Review Appraiser for the project and the INDOT Appraisal Supervisor. It is important,
however, that all values be established on any given project in a consistent manner.

Improvements in Existing Right of Way (Non-“PER”)

It is INDOT’S policy to award no compensation for improvements which are encroaching on
existing Right of Way where the Right of Way grant or fee simple acquisition was properly
recorded. If extenuating circumstances indicate that compensation should be awarded for such
improvements approval must be obtained from the Appraisal Manager or the approving authority
of the acquiring agency. PRIOR approval must be obtained from FHWA for federal participation
in that portion of the acquisition. Consistency must be maintained on a project basis.

Uneconomic Remnants — Excess Land Breakouts

49 CFR 24.2 (a) (27)

Uneconomic remnant. The term uneconomic remnant means a parcel of real
property in which the owner is left with an interest after the partial
acquisition of the owner's property, and which the Agency has determined
has little or no value or utility to the owner.

The phrase “little or no value or utility to the owner” is subject to interpretations. In some instances,
the owner may have good reason to prefer to retain the remnant while in others; the owner may
insist that the remainder is of little or no value.

The Uniform Act requires an agency to offer to acquire all uneconomic remnants. The AGENCY
is responsible for determining whether a remnant is uneconomic. The Appraiser’s value conclusion
on any remainder may therefore result in the establishment of an offering price should that remnant
be determined to be uneconomic.

At times, INDOT may have determined that a remnant of land will likely be an uneconomic
remnant during the right of way engineering process and real estate descriptions with “Excess
Land” denoted will be provided to the appraiser. The Agency is required to offer to acquire the
remnant if it is considered to be an uneconomic remnant. It is important that the Appraiser perform
a complete “before and after” appraisal of this type of property so that the value of the whole can
be easily established if it is later determined that the property should be acquired in its entirety.
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When it has been determined that land will be an uneconomic remnant, the value of each uneconomic
remnant (especially if there are more than one remnants) should be broken out clearly and separately.
Although the Agency is required to offer to acquire economic remnants, a property owner may choose to
retain an uneconomic remnant and so the Agency will need to know how to adjust the compensation to be
paid based on which remnants are retained.

POLICIES FOR OUTDOOR ADVERTISING SIGNS AND OTHER SIGNS

All signs in the Right of Way must be described, photographed (in color) and appraised.

Sign ownership is the determining factor as to how the appraisal is to be handled. Since sign leases
are seldom recorded, this issue may not be determined until the property owner has been contacted.
It is at this point that the Appraiser must inquire as to the ownership of the sign and then proceed
as indicated below. It is important that the following definitions be fully understood in order to
properly appraise signs.

Parcel Packets

Separate parcel packets needed for signs may not have been prepared prior to the project being
sent to the Appraising Section. The Appraiser who was assigned the appraisal of the land to be
acquired must request that an Appraising Supervisor prepare a parcel packet and enter the
information in LRS for the sign(s). For off-premise signs where the fee owner of the land also
owns the sign, a separate parcel for the sign should not be needed.

Temporary Right of Way for Sign Removal

If it is determined that INDOT must purchase a sign or billboard, temporary right-of way may be
needed for the removal of the sign structure during construction. Temporary Right of Way for Sign
Removal continued:

Right of Way will be required if a portion of the sign over-hangs the new Right of Way, even
though the sign base is outside of the new Right of Way line. If the structure is totally within the
new Right of Way, no Temporary Right of Way is needed.

On Premise Signs

On-premise signs are signs that advertise or identify a) activities conducted on the property upon which
it is located, or b) the sale or lease of the property. On-premise signs, along with directional and
official signs and notices (transportation signs, signs put up by governments, service clubs, and
religious organizations meeting certain criteria), do not require the creation of a separate sub-parcel.
A sign owned by a tenant or lessee who operates a business on the site requires a separate Statement
of Basis for Just Compensation for each tenant or lessee.
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Off-Premise Signs: Outdoor Advertising Signs

Please refer to the Policies for Off-Premise Outdoor Advertising Signs (OAS) at the end of the
manual for appraising, buying and relocation.

TEMPORARY RIGHTS OF WAY ACQUIRED FOR AGENCY

Design engineers establish the purpose and the size of the required Temporary Right of Way and
such are identified in the temporary legal description contained in the parcel packet. Examples of
Temporary Right of Way might be for driveway construction, grading, drainage, building
removable, sign removable, etc.

Under Temporary Right of Way, land will be, in essence, leased by the State through the
completion of construction; for valuation purposes, this is estimated to be a period of no more than
three years. The Temporary Right of Way will revert back to the property owner upon release. The
present worth factor used in calculating the value of the Temporary Right of Way is based on
payments made at the beginning of the period and not at the end of the period.

Temporary Right of Way is to be valued by a present-worth rental value for a three year period. A
current rate of return based upon the economic conditions applicable to the property type should
be used and the discounting of the estimated rental payments should be based on the risks
associated with the asset class. It is important to recognize that discount rates are typically
equivalent to overall capitalization rates when no changes in the income stream are forecast.

Land improvements in the area of Temporary Right of Way are addressed in different ways. The
State will typically replace the land improvements (i.e. concrete, asphalt, gravel, lawn etc.) in the
area of Temporary Right of Way with similar types of materials. The second way is if the land
improvements are outside of the construction limits and it is deemed necessary, a “do not disturb*
notation can be place on Right of Way plans for the improvements after design approval, meaning
that the contractor of the project will not disturbed these land improvements. If the first and second
methods cannot be accomplished then the Appraiser must pay for the land improvements as they
contribute value to the whole property.

SAMPLE FORMULA: Land Value: $1.40/SF X 238 SF Temporary R/W = $333.20

Year Land Value Return to Owner| Present Value Present Value
% Rental Factor
1 $333.20 10 1.00 $33.32
2 $333.20 10 0.909091 330.29
3 $333.20 10 0.826446 827.54
SUMMARY: Total = $91.15
Temp. R/W: 238 X $81.40/SF X .10 X 2736 = $100.00 ®
SF

INDIANA DEPARTMENT OF TRANSPORTATION - REAL ESTATE DIVISION MANUAL
August 2018 — Revised August 2021



VALUATION PROCEDURES Chapter 2 - 88

One exception to the policy is Right of Way acquired for a temporary run-a-round on agricultural
land. Since the land is rendered unusable for agriculture for a significant period of time due to
compaction, it is the policy of the Department to compensate the fee owner 95% of the
documented fee simple unit value for the land to be used in this manner.

Perpetual Easements Acquired for Agency

Fee title is maintained by the fee property owner; however, the acquiring agency has the right to
use the right of way for the intended purpose. Wide variations in the types of perpetual easements
to be acquired and their inherently different impacts on the properties affected require individual
assessment.

EXAMPLES: A perpetual drainage easement encompassing an area along the rear property line of
an undeveloped commercial site where an established drainage ditch is already located might be
reasonably analyzed to have a minimal impact on the value of the underlying land and no effect
on the remainder of the property. However, a perpetual drainage easement might be expected to
have a major impact on the underlying land value and the remainder property values if it were
established through the center of a fully developable commercial site.

Therefore, appropriate compensation for the conveyance of a perpetual easement should be
predicated on analysis of the specific limitations and/or specified rights of use of the encumbrance
on the land, the projected change in value of any existing land or building improvements affected
within the designated easement acquisition area, and consideration for the effect of the easement
on the remainder property.

Relocation Breakouts

If a property owner will be displaced by the Agency’s acquisition, the Relocation Breakout
worksheet needs to be filled out by the appraiser and provided to the Agency. This requirement is
for the purpose of assisting the Relocation Section in computing supplemental housing payments
to parcel owners.

When appraising parcels having a nonresidential highest and best use but having an owner
occupied dwelling being taken in the Right of Way, the Appraiser is required to include a valuation
for the residential unit including the dwelling, a typical home site, all attendant buildings and land
improvements. This valuation will be accomplished by developing a value for the residential unit
as if it were a residential total take. A description of the residential unit should be included if not
already accomplished in the body of the report. The appraiser should make a concluding statement
setting out the total estimated value of the residential unit. It will not be necessary to indicate this
value estimate in any other part of the report.

INDIANA DEPARTMENT OF TRANSPORTATION - REAL ESTATE DIVISION MANUAL
August 2018 — Revised August 2021



VALUATION PROCEDURES Chapter 2 - 89

Cost-to-Cure Policies
The cost-to-cure is an acceptable method of estimating damages to land or improvements either in

the Right of Way or on the residue and will typically replace, relocate, remodel or redesign various
affected items.

The Appraiser must state the reason(s) for concluding that a cost-to-cure payment is the most
feasible method of measuring the damages. The cost-to-cure estimate must be equal to or less than
the severance damage compensation that would result if the cost-to-cure method was not utilized.
Typical items requiring cost-to-cure estimates are; fence relocations, relocating signs/billboards,
septic systems, well relocations, gasoline storage tanks, pump islands, re- designing parking areas,
re-designing structures, etc. These guidelines are to be followed when in need of cost-to-cure
estimates:

1. Using a sketch or aerial photo, the cost-to-cure description should document the existing
location of the item to be moved and the proposed new replacement site.

2. An estimate from an appropriate local contractor is the preferred source for all such estimates.

3. Cost-to-cure estimates under $5,000.00: while a written estimate is preferable, verbal estimates
by a local provider of the necessary services are acceptable. The name, location and telephone
number of the person who provided the estimate MUST be included in the appraisal for the purpose
of verification. (Complex cost-to-cure issues like sign relocation, septic systems, parking
replacement, etc. always require written estimates).

4. Written estimates by a local provider must be provided when the cost-to-cure estimate is
anticipated to be in excess of $5,000.00.

5. If every effort to obtain an estimate from a local contractor has been exhausted, a recognized
cost manual may be used. Documentation as to why the cost manual is being used along with
reference to the cost manual with date, & page must be stated in the appraisal.

6. Payment to contractors for written cost-to-cure estimates is allowable but there must be a clear
understanding of what the fee will be prior to the estimate being made. A letter agreement stating
the fee, due date, etc., must be obtained for all FEES in excess of $100.00 and be approved by the
Appraisal Manager. For State projects, the following forms will need to be completed by the
provider.

a. Letter Agreement for fees in excess of $100.00. Claim Voucher billings/payments must
be under $500.00 according to the policy of the Indiana State Auditor.

b. Vendor Information Form (replaced W-9) prior to or along with the first claim for
payment. Additional Vendor Information Forms will not be needed for future claims unless
there is a change in Address, etc.
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C.. Claim vouchers for payment of fees, to be prepared in LRS for State projects. Contact
the Operations Section for assistance. The Local Project Agency will provide their own claim
voucher format. Note: It is imperative that the payee portion of the claim voucher “match” the
name and address on the Vendor Information Forms.

d Vendors must have a direct deposit account for reimbursement (State policy — LPA
policies will vary).

Resolving Septic Systems & Wells

When any portion of a septic system or private well is in the Right of Way to be acquired, the
Appraiser must check with the Local Sanitation Department, the Local Board of Health, or other
local officials to determine whether a permit may be issued for the re-installation. If current
requirements require a system other than the system currently in use, the cost-to-cure estimate must
include the cost to replace the system to meet local code requirements.

If the system cannot be replaced, due to code requirements, condition of the remaining soil, etc.,
the parcel may need to be changed to a total take. The Appraiser must present the information to
the Review Appraiser and appropriate INDOT Supervisors or the LPA official for a decision as to
a change in the acquisition. The appraisal report should document the following:

« Local ordinance requirements & correspondence with local officials.

« Identify the “affected part” (i.e. fingers, tank, etc.) of the septic system utilizing
either the septic plans filed with the local health sanitarian or probed by a local
contractor. Property Management requires this information for a possible
demolition contract with the local contractor.

« Identify the affected private well and type (water, gas, oil). Property
Management may need this data to set up a contract to cap the well.

Compensation for Fencing

In an effort to establish some basis for consistency for valuing agricultural type fencing and to
ascertain that the property owner is duly compensated for the property being acquired, the
following scenarios and solutions will be the policy of the INDOT Real Estate Division.

Assume: Limited access taking with no frontage road.

Considerations: Type and condition of current fencing.
Utility served by the existing fence.
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Policy:

1. If the existing fencing is comparable or superior to the fence which will be erected in its
place, pay a depreciated cost value for all fencing in the area of the acquisition.

2. If'the existing fencing has deteriorated to the point of having little or no value, pay nothing
for the fencing in the area of acquisition.

3. If it is assumed that all cross fences will be left in place, pay a cost-to-cure for end sets,
bearing in mind the “right hand rule”, if there is no other indication of the ownership of
fencing.

4. If the realignment of fields is necessary, pay a depreciated cost for end sets and fences
which will be eliminated.

OR

5. Pay a cost-to-cure for end sets and fences which will be relocated because the fence is
stock tight farm fencing, residential, commercial or industrial type fencing.

Policy:

Pay a cost-to-cure for relocation of fences on the new Right of Way line plus end sets for all
cross fences. Again, recognize “right hand rule” See definition below.

If there is a question as to ownership, for a fencing located along a property border, the applicable
Indiana law is the “right hand rule”, if there is no other indication of the ownership of fencing:

RIGHT HAND RULE:

IC 32-26-9-2 Lands outside or abutting municipal boundary

(a) The owner of a property that:(1) is located outside; (2) abuts; or(3) is
adjacent to, the boundary of the corporate limits of a town or city shall
separate the owner's property from adjoining properties by a partition fence
constructed upon the line dividing or separating the properties regardless of
when the properties were divided.(b) Except as otherwise provided in this
chapter, and if a division of the partition fence ha